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On July 7, 2004, Administrative Law Judge John H.
West issued the attached decision. The Respondent filed
exceptions® and a supporting brief.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and brief and has decided to
reverse the judge’s findings that the Respondent violated
Section 8(a)(5), (3), and (1) of the Act, and to adopt the
remainder of the judge’s rulings,? findings,® and conclu-
sions only to the extent consistent with this Decision and
Order.*

I. INTRODUCTION

In reviewing the instant case, we are mindful of the
unique facts presented. The Respondent, Starcraft Aero-
space, Inc., was a small, family-owned business run by a
“hands-on” owner who was intimately involved in all
aspects of the Company’s operations, particularly new
business development. In the months leading to the

! No exceptions were filed to the judge’s findings that the Respon-
dent violated Sec. 8(a)(1) by interrogating an employee about his union
activities, by threatening employees that the Respondent’s lease would
be terminated if the employees selected the Union as their representa-
tive, by threatening employees with loss of business if the employees
selected the Union as their representative, and by threatening employ-
ees with job loss if they selected the Union as their representative.
Also, there were no exceptions filed to the judge’s dismissal of the
allegation that the Respondent violated Sec. 8(a)(5), (3), and (1) when it
unilaterally discontinued the company Christmas party.

2 We find that the judge properly denied the Respondent’s motion to
reopen the record to permit the introduction of evidence concerning the
death of Owner Larry Riggs and the closing of the Respondent’s busi-
ness. See Pacific Bell, 330 NLRB 271, 271 fn. 1 (1999); Modern Drop
Forge Co., 326 NLRB 1335, 1335 fn. 1 (1998). In any event, in view
of our decision, the issue is moot.

® The Respondent has excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). As discussed below, we reverse the judge’s credibility
findings to the extent they are inconsistent with this decision.

4 Member Kirsanow concurs in the result.
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events at issue, the Respondent was experiencing a dire
financial crisis: the Company had incurred an unprece-
dented series of significant monthly losses, there had
been a dramatic drop in new work coming in, and the
business was rapidly exhausting its meager line of credit
just to meet operational expenses and current payroll.
These developments were coupled with the failing health
of the Respondent’s owner, who was, by the time of the
events at issue, bedridden in the late stages of amyotro-
phic lateral sclerosis (also called ALS or Lou Gehrig’s
disease), a progressive and fatal neuromuscular illness.
It was in the context of these unfortunate circumstances
that the events at issue transpired.

Il. FACTUAL BACKGROUND

The Respondent, which employed approximately 20
people, was located in Greenville, South Carolina, where
it repaired and rebuilt aircraft parts.

In 2003,° the Respondent’s owner, Larry Riggs, was
suffering from ALS. Despite his illness, Riggs continued
to work until October 6, when he went home early and
never returned. In his absence, Robert Heuschel became
the Respondent’s general manager.

At the same time that Riggs’ health was deteriorating,
the finances of the business were also failing. The Re-
spondent had a shortfall of approximately $21,000 in
October, and lost approximately $33,000 and $46,000 in
the following 2 months.

On November 7, the Union filed a Petition for Certifi-
cation of Representative with the Board, seeking to rep-
resent a group of eight technicians. An election was later
scheduled for December 11, 2003.

On November 12, General Manager Robert Heuschel,
Maintenance Manager Harvey Cash, and Business Man-
ager Janine Fiorito (“the management team”) met with
Riggs and his wife, Patricia, at their home. The purpose
of the meeting was to discuss whether, given the Re-
spondent’s failing financial condition, the business could
continue to operate, and whether the employees should
be laid off. The participants discussed Riggs’s failing
health and whether the family wanted to sell the Com-
pany. The management team also indicated that the Re-
spondent would need a significant infusion of money in
order to be in a position to begin work on a $12-million
refueling probe contract the Company won in September.

On November 17, the Respondent distributed a letter
to its employees from the management team. The letter
stated that Riggs was “saddened” to hear of the petition
for election and that “[he], his family and all of the man-
agement” were “strongly opposed” to the employees
joining a union.

® Unless otherwise indicated, all dates hereafter refer to 2003.
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The management team met again with the Riggses at
their home on November 21. They rehashed the issues
discussed at the November 12 meeting, but reached no
final decisions on how to proceed.

On December 1, the management team met with Dan
Collins, a lawyer who previously handled estate and cor-
porate matters for the Riggses.® Also in attendance was
Melvin Hutson, a labor lawyer, who Collins had called in
to represent the Company with respect to the labor issues
implicated by the upcoming union election and impend-
ing cessation of business by the Respondent.” At this
meeting, the Respondent’s management team gave
Collins a typed statement, which included a recommen-
dation that the Riggs family sell the Company.

One week later, on December 8, this group met again,
this time joined by Patricia Riggs. During the meeting,
Patricia Riggs announced that she and her husband had
decided to sell the Company. She made clear that no
additional money would be invested in the Company,
and that she did not want the Company to borrow further
or incur additional debt. However, she did consent to the
Company drawing $25,000 from its existing line of
credit in order to cover current payroll obligations and
the Respondent’s bills.

In addition, the management team, Patricia Riggs, and
Hutson discussed laying off employees. Heuschel testi-
fied that “Mrs. Riggs announced [the Riggses’] decision
to sell the company and to lay off employees.” Cash
testified that, at this meeting, “Mrs. Riggs instructed us
to lay off the staff and to prepare the company for closure
or sale.” Fiorito testified that, “at that particular meet-
ing,” Patricia Riggs “said that she wanted to do lay offs.

" Although not mentioned by the judge, Heuschel
explained that the decision to conduct the layoff “was
made by Mr. and Mrs. Riggs prior to that meeting,”® and
Cash said that “the decision had already been made prior
to” the election.

® It was because of this earlier representation of the Riggses that
Heuschel contacted Collins.

" Regarding the scope of Collins’s representation of the Respondent,
the following colloquy occurred:

Q. Were you a participant, either as a legal adviser or a busi-
ness adviser or just part of a meeting, in any discussions concern-
ing when, where and who to lay off?

A. No and | think | can truthfully say that not knowing any
labor law, we would not have advised about that. | think when we
were told that there was a Union issue, we called [Hutson]; and
that’s not to pass the buck. That’s just to say, we would not have
been competent to advise in that area and would not have.

® In his affidavit, Heuschel testified that he “[did not] recall a par-
ticular meeting where it was decided to conduct the layoff,” and that he
“[did not] remember the exact date when it was decided to conduct the
layoff.”

The management team, Patricia Riggs, and Hutson
also discussed the timing and scope of the layoff. Al-
though a specific date was not chosen, both Heuschel and
Cash testified that Patricia Riggs’ instruction was to con-
duct the layoff “as soon as possible.” Each member of
the management team testified that Hutson advised them
that, if the layoff occurred prior to the election, then it
could be construed as a “threat” or an “unfair labor prac-
tice.”® According to Fiorito, “[I]f the lay-off was per-
formed before the vote, it could be perceived as an unfair
labor practice, and the managers were trying to do the
best possible thing based on a recommendation from
counsel.” Fiorito also testified that Patricia Riggs said
that the layoffs would be “across the board,” “including
[Riggs’] daughter and granddaughter.”

Collins corroborated much of the management team’s
testimony about the December 8 meeting. He testified
that Patricia Riggs communicated a decision to sell the
Company and that there was a discussion that a layoff
was necessary “simply because there just wasn’t enough
money to make the payroll.” Collins also testified that
“[he did] not recall a decision being made at that [meet-
ing] to lay-off any one or more people.” He said that,
while he “remembere[d] the discussion about it,” he “just
[had no] recollection of anything that specific.” How-
ever, Fiorito’s undisputed testimony is that Collins was
not present for the entire meeting: “[T]here was a few
times that we were in his office that he would leave us to
discuss certain things with the business. He would just
let us use his board room and he would step out, and con-
duct his business then come back in.” She specified that
Collins “was not witness to everything that was dis-
cussed at [the December 8] meeting.”

On December 11, the election was held. A majority of
the unit of Respondent’s technicians voted to be repre-
sented by the Union.

The next morning, Heuschel wrote a letter informing
the Respondent’s employees that, effective immediately,
all personnel were “furloughed” until January 5, 2004.
The letter also informed the employees of the Company’s
“significant financial crisis,” explaining that “[o]ur re-
ceivables have been at a record and unprecedented low
for many months, and we are faced with the need to start
borrowing against credit to meet our basic expenses and
payroll.” Also, the letter notified the employees that the
Respondent planned “for work at Starcraft Aerospace,
Inc. to resume at 8:00 am on 05 January 2004. You will
be notified of any changes to these plans.” Larry Riggs
signed the letter.

® Heuschel’s affidavit is consistent with this testimony.



STARCRAFT AEROSPACE, INC. 3

That afternoon, Heuschel called the Respondent’s em-
ployees together, read the letter, and distributed a copy to
each employee. Heuschel explained that he decided that
the layoff would occur on December 12 because “that
was as soon as possible. That was as soon as we could
not have an affect on, or possible threat to the employees
because the election was over then.” On cross-
examination, Heuschel reiterated the layoff occurred on
December 12 because that was “as soon as possible”: “I
could have laid them off a minute after the election but
that is impractical.”

Over the next 2 months, the Respondent recalled sev-
eral of the furloughed unit employees (Tony Raper,
David Marion Nelson, Harvey Cash, Trey Elzy, Albert
Kamradt, Gary Lyles, and John Rabon) on a part-time
basis, in order to perform work already onsite from exist-
ing contracts. Rabon declined the Respondent’s offer of
part-time reinstatement.

By letter dated December 29, the Respondent notified
furloughed unit employees Erik Hoekstra, EImo Black-
man, and Rabon that they had been indefinitely laid off.
Heuschel testified that he extended the layoff “because
the financial status of the company had not improved
[since the layoff], and the initial lay-off notice had eve-
rybody coming back on [January] 5th.” According to
Heuschel, he did not expect the financial status of the
Company to improve during the interim: “[T]here wasn’t
any magic pile of money anywhere that was going to
improve the situation of the company.”

IIl. THE JUDGE’S DECISION

On the foregoing facts, the General Counsel issued a
complaint alleging, among other things, that the Respon-
dent discriminatorily laid off unit employees and that it
did so “without prior notification to or consultation with
the Union concerning the decision to lay off said em-
ployees” (emphasis added). The judge concluded that
the Respondent violated Section 8(a)(3) and (1) by dis-
criminatorily laying off the employees. In addition, the
judge found that the Respondent violated Section 8(a)(5)
and (1) by temporarily and then permanently laying off
employees without first giving the Union notice and an
opportunity to bargain.*®

The judge based these findings on two fundamental
conclusions: first, that the Respondent’s decision to lay
off employees was made after the election; second, that
the layoffs were not the result of economic necessity, but
rather were made in retaliation for the employees having

0 The “temporary” layoff is the furlough of December 12. The
“permanent” layoff is the layoff of December 29. As used herein, the
term “layoff” refers to both.

elected the Union as their collective-bargaining represen-
tative.

IV. ANALYSIS

Contrary to the judge, we find that the Riggses made
the decision to lay off the employees prior to the elec-
tion. We further find that they based their decision on
the exigent circumstances of Riggs’ terminal medical
condition and the increasingly poor financial condition of
the business, not antiunion animus. Accordingly, we
reverse the judge’s finding that the Respondent violated
Section 8(a)(5), (3), and (1) by laying off the employees.

A. Section 8(a)(5) and (1)

We find the Respondent did not violate Section 8(a)(5)
and (1) of the Act by laying off the unit employees. In
general, an employer violates Section 8(a)(5) and (1) by
unilaterally implementing changes in the terms and con-
ditions of employment of its represented employees
without satisfying its bargaining obligation. If, however,
an employer makes a decision to implement a change
before being obligated to bargain with the union, the em-
ployer “does not violate Section 8(a)(5) by its later im-
plementation of that change.”** SGS Control Services,
334 NLRB 858, 861 (2001); accord: Consolidated Print-
ers, Inc., 305 NLRB 1061 fn. 2, 1067 (1992). Contrary
to the judge, we find that the record shows that a firm
decision to lay off the employees “as soon as possible”
was made prior to the December 11 election.

As discussed above and in detail in the judge’s deci-
sion, the Respondent was in significant financial trouble
in the fall of 2003. The business had been losing money
for some time. Furthermore, the prospects for financial
recovery were bleak due to Riggs’ rapidly failing health.
In fact, by the time of the layoffs, Riggs’ health was so
poor that he was no longer able to go to the workplace or
attend business meetings concerning the future of the
Company. Because Riggs was unavailable, his wife,
Patricia, stepped in to serve as his proxy.

The record establishes that by December 8, following
several meetings with the Respondent’s management
team at which the Company’s declining fortunes were
discussed, Larry and Patricia Riggs made a firm decision
to cease operations, to stop financing the failing business,
and to lay off the employees.*® The unrebutted testimony

11t is the Respondent’s burden to show that the decision was so
privileged. See, e.g., Fresno Bee, 339 NLRB 1214 (2003). But cf. SGS
Control Services, supra at 861 (stipulated facts established that decision
was made before election).

12 As set forth in Consolidated Printing, supra, it is not essential that
the precise date of the decision be established. 305 NLRB at 1061 fn. 2.
The critical fact is whether the Respondent’s decision predated the
election. SGS Control Services, supra at 861 fn. 3.
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of Heuschel, of Cash, and of Fiorito supports this conclu-
sion. Heuschel and Cash testified that, at the December
8 meeting, Patricia Riggs announced a decision previ-
ously reached by her and her husband to sell the business
and to lay off the employees. According to Fiorito,
Patricia Riggs stated that she was unwilling to incur any
additional debt, wanted to sell the Company, and wanted
to proceed with the layoffs. Pursuant to that decision,
Patricia Riggs instructed the management team to con-
duct the “across the board” layoff “as soon as possible.”
During the meeting, however, Hutson, the Respondent’s
labor counsel, advised that if any layoffs occurred before
the scheduled vote, such action might be considered a
threat and could result in the filing of unfair labor prac-
tice charges. Consequently, while the decision to lay off
employees was made prior to the election, on the advice
of counsel, the layoff was not to be implemented until
after the election.

We recognize that, prior to the election, Fiorito told
employees that “[m]any local and national companies are
closing, laying off employees, or just not hiring any new
workers. Starcraft Aerospace has continued to grow dur-
ing this period although maybe not as quickly as some
people had hoped.” Fiorito also said, “Starcraft [gave]
its employees an across the board 3% cost of living raise
this summer at a time when many in the workforce did
not get any raises at all. Starcraft Aerospace is reevaluat-
ing its pay scales and hopes to offer its employees an-
other pay raise in the early part of the upcoming New
Year.” Fiorito’s statements did not accurately reflect the
true financial condition of the Company. Fiorito’s sworn
testimony, as well as supporting documentary evidence,
establishes that the Company’s financial health was in
dire straits and rapidly deteriorating in November.
Moreover, the testimony of Fiorito, Heuschel, and Cash
establishes that the Riggses made the layoff decision
prior to the December 11 election.

The judge’s contrary finding that the decision to con-
duct a layoff was not made until December 12 is based
on a flawed analysis of the testimony. The judge failed
to acknowledge the uncontradicted testimony that the
decision to lay off was made prior to the meeting of De-
cember 8, and was announced on that date. Because the
judge’s decision makes no reference to this crucial testi-
mony, his credibility resolutions do not reach this spe-
cific testimony.

To the extent the judge’s credibility resolutions could
be construed to discredit the testimony that the Riggses
reached their decision prior to the December 8 meeting,
such a construction is likewise based on a misapprehen-
sion of the relevant testimony. None of the reasons the
judge articulates for discrediting Heuschel and Cash is

based upon their demeanor as witnesses. Our policy, as
enunciated in Standard Dry Wall Products, 91 NLRB
544 (1950), enfd. 188 F.2d 362 (3d Cir. 1951), is to at-
tach great weight to a judge’s credibility findings insofar
as they are based on demeanor. However, to the extent
that credibility findings are based upon factors other than
demeanor, as in the instant case, the Board itself may
proceed with an independent evaluation. Canteen Corp.,
202 NLRB 767, 769 (1973) (citing Valley Steel Products
Co., 111 NLRB 1338 (1955)). Further, even if the policy
of Standard Dry Wall extends to credibility resolutions
based on factors other than demeanor, we find, on the
basis set forth below, that the clear preponderance of the
evidence is contrary to the judge’s credibility resolutions
discussed herein.

On the facts of this case, our evaluation leads us to
conclude that the judge’s credibility findings regarding
Heuschel must be reversed. Contrary to what the judge’s
decision implies, Heuschel’s testimony that Patricia
Riggs announced a previously-reached decision to con-
duct the layoff is consistent with his sworn statement that
he did not “recall a particular meeting” or “remember the
exact date” “when it was decided to conduct the layoff.”
As he testified, he was not present when the Riggses
made their decision, only when Patricia Riggs announced
it. Unlike the judge, we are not troubled by Collins’ fail-
ure to corroborate Heuschel’s testimony: first, Fiorito,
whose testimony the judge credited, testified without
contradiction that Collins was not present for the entire
meeting on December 8; second, Collins testified that he
did not represent the Respondent with respect to its labor
issues. As such, it is not surprising that Collins had no
“recollection of anything that specific” about the layoffs.
For these reasons, we find that the judge improperly dis-
credited Heuschel.

The judge’s credibility findings regarding Cash are
similarly flawed. The judge articulated two reasons for
discrediting Cash: “notwithstanding [Cash’s] assertion
that [Patricia] Riggs was acting on advice of counsel, her
counsel did not testify that he advised and [she] decided
on December 8, 2003 to have a layoff”; and Heuschel did
not corroborate Cash’s testimony that “the decision when
to layoff employees was made by Heuschel.” First, the
judge’s concern about Cash’s statement that Patricia
Riggs acted on “the advice of her counsel” when she
instructed the management team to conduct the layoff is
misplaced. Both Fiorito and Heuschel (twice) corrobo-
rated Cash’s testimony that Hutson advised on December
8 that the layoff not take place until after the election for
fear of unfair labor practice charges. There is nothing in
Cash’s testimony to suggest that he referred to some dif-
ferent advice of counsel. Second, despite the judge’s
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statement to the contrary, Heuschel explicitly corrobo-
rated Cash’s testimony that Heuschel made “the decision
when to lay off the employees™:*® Patricia Riggs in-
structed the management team to conduct the layoff “as
soon as possible”; Heuschel decided, following Hutson’s
advice that the layoff not precede the election, that De-
cember 12 was “as soon as possible.”

Finally, the judge’s discrediting of testimony that
Patricia Riggs announced the decision on December 8
was based in part on his “opinion” that she had no au-
thority to make such a decision. However, the testimony
was that the Riggses made the decision prior to Decem-
ber 8. Clearly, Patricia Riggs had the authority to an-
nounce the decision. Thus, a fundamental premise for
the judge’s discrediting of testimony does not exist.

In finding that the decision to conduct the layoff did
not occur until December 12, the date Riggs signed the
letter announcing the layoffs to the employees, the judge
relied primarily on the fact that, in his opinion, such a
decision “was still Larry Riggs’s sole prerogative.” Ac-
cording to the judge, since there was no testimony as to
the scope of Patricia Riggs’ power of attorney, it was not
clear that Patricia Riggs had the authority to decide to lay
off the Respondent’s employees. As we have explained,
the uncontradicted testimony is that Larry and Patricia
Riggs together made the decision to conduct the layoff.
Although Riggs was not present at the meeting where the
decision was announced, we do not share the judge’s
concern over the technical legal parameters of Patricia
Riggs’ power of attorney to act on behalf of her husband.
It is clear that Patricia Riggs was acting as his eyes and
ears, and served as his proxy at this meeting. The Gen-
eral Counsel presented no evidence that Patricia Riggs
lacked the authority to either make or convey the deci-
sion to cease operating the business and to lay off the
employees, and no witness even suggested such a limita-
tion.

In sum, we find that the Respondent made a firm deci-
sion, prior to the election, to lay off the employees as
soon after the election as possible. Its implementation of
that decision, after the election did not violate Section
8(a)(5) and (1).*

% Under the circumstances presented here, this is distinct from the
decision to lay off the employees.

 There is no basis for finding that the Respondent’s extension of
the layoff from temporary to indefinite violated Sec. 8(a)(5). Such an
extension was contemplated by the preelection decision memorialized
in the December 12 letter: employees were informed that changes to
duration of the layoff were possible, and that they “w[ould] be notified
of any changes to the[] plans.” As such, the December 29 extension of
the layoff was an effect of the preelection decision, and not subject to a
decisional-bargaining obligation. The General Counsel does not allege
a failure to bargain about the effects of the decision to layoff.

B. Section 8(a)(3) and (1)

For similar reasons, and contrary to the judge, we find
that the Respondent’s decision to lay off the employees
did not violate Section 8(a)(3) and (1). Using the ana-
Iytical framework set forth in Wright Line, 251 NLRB
1083 (1980), enfd. 662 F.2d 889 (1st Cir. 1981), cert.
denied 455 U.S. 989 (1982), we find that, even if the
General Counsel met its initial burden of establishing
antiunion animus as a motivating factor in the layoffs,
the Respondent clearly established that, given its dire
economic circumstances, it would have undertaken the
layoffs even in the absence of the employees’ election of
the Union. It is undisputed that the Respondent was los-
ing money in the period leading up to the layoffs. In
fact, the Respondent was operating at such a deficit that
it was required to borrow $25,000 in the beginning of
December in order to meet its payroll. This amount was
insufficient to cover even 1 month’s operation expenses
or to make up for any of the 3 months of shortfall the
Respondent had just suffered; it brought the Respondent
to within $10,000 of its credit limit. Moreover, Riggs
himself had personally guaranteed this line of credit. As
such, it is not surprising that, as a dying man, he would
not want to take on further debt. Given the Respondent’s
dire financial situation, including its inability to meet
payroll without borrowing money, it is clear that the lay-
offs were economically motivated and would have oc-
curred even in the absence of any antiunion animus.

In reaching a contrary finding, the judge relies in part
on his finding that the Respondent had found itself in
economic trouble before and had not resorted to layoffs.
This reasoning, however, fails to recognize that the Re-
spondent’s financial difficulties in the fall of 2003 were
different from its prior financial difficulties: Larry
Riggs, the individual primarily responsible for the ongo-
ing viability of the enterprise, was dying and was no
longer able to participate in the operations of the busi-
ness.

Similarly, the judge’s emphasis on the Respondent’s
ongoing operations following the layoffs as evidence of
its financial viability is not persuasive. The record estab-
lishes that, following the layoffs, the Respondent contin-
ued its operations only insofar as it worked to complete
work on existing contracts. An employer’s efforts to
complete customer work in progress, even after a deci-
sion to close its business has been made, does not un-
dermine a finding that the employer made an economi-
cally-motivated decision to lay off employees.
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Accordingly, we find that the Respondent’s decision to
lay off its employees did not violate Section 8(a)(3) and
(1) of the Act.

ORDER

The National Labor Relations Board orders that the
Respondent, Starcraft Aerospace, Inc., Greenville, South
Carolina, its officers, agents, successors, and assigns,
shall

1. Cease and desist from

(@) Interrogating employees about their union activi-
ties.

(b) Threatening employees by informing them that the
Employer’s lease would be terminated if the employees
selected the Union as their collective-bargaining repre-
sentative.

(c) Threatening employees with loss of business if the
employees selected the Union as their collective-bar-
gaining representative.

(d) Threatening employees with job loss if the em-
ployees selected the Union as their collective-bargaining
representative.

(e) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Within 14 days after service by the Region, post at
its Greenville, South Carolina facility copies of the at-
tached notice marked “Appendix.” Copies of the notice,
on forms provided by the Regional Director for Region
11, after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent and
maintained for 60 consecutive days in conspicuous
places, including all places where notices to employees
are customarily posted. Reasonable steps shall be taken
by the Respondent to ensure that the notices are not al-
tered, defaced, or covered by any other material. In the
event that, during the pendency of these proceedings, the
Respondent has gone out of business or closed the facil-
ity involved in these proceedings, the Respondent shall
duplicate and mail, at its own expense, a copy of the no-
tice to all current employees and former employees em-
ployed by the Respondent at any time since November
2003.

(b) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-

%5 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States court of appeals enforcing an Order of the
National Labor Relations Board.”

sponsible official on a form provided by the Region at-
testing to the steps that the Respondent has taken to
comply.

IT IS FURTHER ORDERED that the complaint is dismissed
insofar as it alleges violations of the Act not specifically
found.

Dated, Washington, D.C. April 28, 2006

Robert J. Battista, Chairman
Peter C. Schaumber, Member
Peter N. Kirsanow, Member

NATIONAL LABOR RELATIONS BOARD
APPENDIX

NOTICE TO EMPLOYEES
PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

(SEAL)

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT interrogate you about your union activi-
ties.

WE wiLL NOT threaten you by telling you that our lease
would be terminated if you select International Associa-
tion of Machnists and Aerospace Workers, AFL-CIO as
your collective-bargaining representative.

WE wiLL NOT threaten you will loss of business if you
select International Association of Machnists and Aero-
space Workers, AFL-CIO as your collective-bargaining
representative.
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WE wiLL NOT threaten you with job loss if you select
International Association of Machnists and Aerospace
Workers, AFL—CIO as your collective-bargaining repre-
sentative.

WE wiLL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
guaranteed you by Section 7 of the Act.

STARCRAFT AEROSPACE, INC.

Jasper C. Brown Jr. Esq., for the General Counsel.
Melvin Hutson, Esq., of Greenville, South Carolina, for the
Respondent.

DECISION

STATEMENT OF THE CASE

JoHN H. WEsT, Administrative Law Judge. A charge was
filed by the International Association of Machinists and Aero-
space Workers, AFL-CIO (the Union or the Charging Party)
against Starcraft Aerospace, Inc. (Respondent or Starcraft) on
December 16, 2003, which charge was amended on January 6
and February 26, 2004. On March 24, 2004, a complaint was
issued which alleges that Respondent (1) violated Section
8(a)(1) of the National Labor Relations Act (the Act), by (a) in
late November early December 2003 interrogating its employ-
ees about their union activities; (b) in mid-November 2003
threatening its employees with plant closure if the employees
selected the Union as their collective-bargaining representative;
(c) in mid- and late November and early December 2003
threatening its employees by informing them that Starcraft’s
lease would be terminated if the employees selected the Union
as their collective-bargaining representative; (d) in mid- and
late November and early December 2003 threatening its em-
ployees with loss of business if they selected the Union as their
collective-bargaining representative; (e) in early December
2003 threatening its employees with job loss if the employees
selected the Union as their collective-bargaining representa-
tive;* (f) on December 12, 2003, canceling its 2003 Christmas
party; (g) on December 12, 2003, and January 5 and 12, 2004,
temporarily laying off named employees; (h) on December 29,
2003, laying off and thereafter failing and refusing to reinstate
three named employees; (2) violated Section 8(a)(3) of the Act
with the aforementioned cancellation of the 2003 Christmas
party and the layoffs; and (3) violated Section 8(a)(5) of the Act
by commencing on or about December 11, 2003, and at all
times thereafter refusing and continuing to refuse to bargain
collectively with the Union as the exclusive collective bargain-
ing of all employees in the involved unit;? in that Respondent
(a) on or about December 12, 2003, unilaterally canceled its

! Counsel for General Counsel’s motion to withdraw par. 8(f) of the
complaint was granted at the end of the trial herein.
2 The following employees of Respondent constitute the involved
unit:
All full-time and regular part-time technicians employed by Respon-
dent at its Greenville, South Carolina, facility, excluding all other em-
ployees, office clerical employees and professional employees, guards
and supervisors as defined in the Act.

annual employee Christmas party without prior notification to
or consultation with the Union; (b) on or about December 12,
2003, and January 5 and 12, 2004, unilaterally conducted the
aforementioned temporary layoff without prior notification to
or consultation with the Union concerning the decision to tem-
porarily lay off the employees; and (c) on December 29, 2003,
unilaterally laid off certain of its employees without prior noti-
fication to or consultation with the Union concerning the deci-
sion to lay off the employees. The Respondent denies violating
the Act as alleged.

A trial was held in this matter on April 26 and 27, 2004, in
Greenville, South Carolina. On the entire record, including my
observation of the demeanor of the witnesses, and after consid-
ering the briefs filed by the General Counsel and Respondent, |
make the following

FINDINGS OF FACT

1. JURISDICTION

The Respondent, a South Carolina corporation, with a facil-
ity located in Greenville, is engaged in the business of repairing
and rebuilding aircraft parts, and in conducting its business
operations it has purchased and received at its Greenville facil-
ity, goods and materials valued in excess of $50,000 directly
from points outside of the State of South Carolina. The Re-
spondent admits and | find that it is an employer engaged in
commerce within the meaning of Section 2(2), (6), and (7) of
the Act and the Union at all material times has been a labor
organization within the meaning of Section 2(5) of the Act.

Il. ALLEGED UNFAIR LABOR PRACTICES

Janine Fiorito was hired by the Respondent in October 1999
to help with its QuickBooks computer accounting program.
Subsequently, Fiorito became Respondent’s business manager.
Fiorito testified that within her first 2 weeks of working for
Owner Larry Riggs she told him that she had major financial
concerns about the way he ran the business; that she was
amazed that the Company did not have sufficient backup finan-
cial capital; that Larry Riggs told her that is why he had a re-
volving line of credit; that Larry Riggs used credit cards to
finance company needs and he was paying interest on the
money that he was borrowing; that Larry Riggs also used in-
voice loans, that is, he borrowed money on his invoice to meet
cash flow problems; that in 2003 when the Larry Riggs became
ill with amyotrophic lateral sclerosis (Lou Gehrig’s disease or
ALS), the business was put under a great deal of stress; that the
Respondent has to invoice out approximately $90,000 to
$100,000 a month gross to meet the financial demands of the
Company; and that starting in the second calendar quarter of
2003 the Respondent was not meeting the financial demands of
the Company.

According to his testimony, in 2002 while he was an em-
ployee of the Respondent, Harvey Cash asked Larry Riggs if he
was interested in selling the Company. Cash testified that he
told Respondent’s employee Tony Raper about his conversation
with Larry Riggs.

Respondent’s former employee Trey Elzy testified that then
employee Cash started the union campaign when he contacted
Wayne Camp of the Union around the end of the summer 2003.
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Cash testified that he contacted Union Representative Camp
in July 2003, asked him what the Union could do, told Camp
that he did not believe that the Union could help Respondent’s
employees in their current situation, and he did not contact
Camp again; and that Trey Elzy and Tony Raper were aware of
the call because he asked their opinions regarding whether they
thought the Union might benefit Respondent’s employees.

In the fall of 2003, the Respondent’s owner, Larry Riggs, be-
came too ill to come to work. Robert Heuschel became the
general manager of the Respondent.

In September 2003, Cash became Respondent’s maintenance
manager, he no longer promoted the Union, and according to
the testimony of Elzy, Cash was then against the Union.

At an all hands (employees) meeting on September 11, 2003,
Elzy stood up and asked a number of questions about the Com-
pany’s future, indicating that (1) 50 percent or more of the
Company’s personnel are in nonmoney making jobs; (2) the
Company had no new contracts in over 2 years; (3) employee
morale was low probably because of the lack of work; and (4)
he had no trust in management. Elzy then asked how close the
Company was to closing the door by which he meant shutting
down. Elzy testified that his comments were directed to
Heuschel and not Larry Riggs, who was present at this meeting.

According to the minutes of the meeting (GC Exh. 12), on
September 24, 2003, at an all hands meeting, Heuschel, as here
pertinent

announced that Starcraft Aerospace, Inc. has been sent the
Refueling Probe Contract by the government representative to
examine and sign. Once signed and accepted, it will award a
seven-year, $12,706,772 . . . contract to Starcraft to overhaul
the Probe Assemblies. This award is due to the culmination of
hard work of many individuals at Starcraft Aerospace, Inc.
Congratulations to the company, as the award of this contract
may be the first step in the expansion and development of the
company.

Elzy testified that Heuschel or Cash said that the Company
could borrow from the estimated amount of the contract to get
money to keep going for a while. On cross-examination, Elzy
testified that the warehouse was cleared out to get ready for the
probes which were to come in 9 months to a year later; and that
he still had concerns about whether the Company was going to
continue in business up until the time of the union election
described below. Respondent’s employee John Rabon testified
that Heuschel told the employees that this was going to help the
Company be able to get either other contracts or other equip-
ment to be able to do more work.

Heuschel testified that the refueling probe contract was
signed in the fall of 2003, it was expected that the work on the
first purchase order under the contract was to begin shortly
after the contract was signed, but it was some time before the
Respondent received the first purchase order. On cross-
examination, Heuschel testified that General Counsel’s Exhibit
19 is the probe refueling contract; that the contract was signed
in September 2003 by Larry Riggs; that the contract is for
$12,706,772; and that the term of the contract is 7 years,
namely October 1, 2003, to September 30, 2010.

On October 23, 2003, Rabon met with Heuschel about being
a computer person. Rabon testified on cross-examination that
he has complained about not having enough work to do; that at
this meeting Heuschel told him that he could help out in other
areas, including researching changes that he was complaining
about or he could be laid off; and that he probably did not have
anything to work on at the time but he probably could have
worked on something else. On redirect, Rabon testified that he
did not recall Heuschel ever telling him that he could or should
take a lay off. Subsequently Rabon testified that on or about
October 23, 2003, there probably was a day or two when he did
not have something to work on.

On October 24, 2003 James Payne, an organizer for the Un-
ion, met with Elzy, Raper, and Rabon. Payne testified that the
employees filed a Petition for Recognition that same day.

On October 27, 2003, according to the testimony of Payne,
the Union received the support of additional employees,
namely, Albert Kamradt, Erik Hoekstra, EImo Blackman, and
Keith Thomas.

On November 7, 2003, a Petition for Certification of Repre-
sentative was filed. (GC Exh. 2.)

On or about November 12, 2003, Elzy, along with all of the
Respondent’s employees, attended a meeting at the plant where
the overall status of the Company’s financial position was dis-
cussed by a supervisor. Elzy testified that Fiorito spoke about
the state of the Company, indicating that certain things were
stronger than a lot of companies, the Respondent had never had
a layoff and did not plan on having a layoff, the Company gave
its employees a raise earlier in the summer and anticipated a
raise at the beginning of the year; and that minutes of this meet-
ing were taken and he looked at the minutes (GC Exh. 9). As
here pertinent, the minutes read as follows:

* Janine reviewed the past years benefits.

Each employee was recently given a benefit handbook.
This covered such things as our Cafeteria Plan, Health In-
surance, and Dental Insurance. Any updates on benefits
are handed out to all employees on a continuing basis
throughout the year.

Health Insurance problems have been in the news
these past few years. What to do about the ever increasing
cost of Health care. This year’s increase for Health Insur-
ance was an amazing 31%. Other small companies are
dropping this benefit or raising their employees’ contribu-
tion. Starcraft Aerospace absorbed most of this year’s
Health Insurance costs instead of passing the increase
along to its employees.

Starcraft also offers its employees a good quality den-
tal plan at a minimal expense to its full[-]time workers.
Our Cafeteria Plan is beneficial to the employees allowing
their insurance costs to come out of their paychecks on a
pre-taxed basis, meaning more take home pay.

Many local and National companies are closing, laying
off employees, or just not hiring any new workers. Star-
craft Aerospace has continued to grow during this period
although maybe not as quickly as some people had hoped.
For a small company, employing less than 20 people cur-
rently, Starcraft has offered benefits that many larger
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companies have not been able to offer their employees
during the past few years. Starcraft did give its employees
an across the board 3% cost of living raise this summer at
a time when many in the work force did not get any raises
at all. Starcraft Aerospace is reevaluating its pay scales
and hopes to offer its employees another pay raise in the
early part of the upcoming New Year.

Rabon testified that he attended this meeting; and that Fiorito
said that the Company was fairly stable, it was not having lay-
offs like other companies, the Company was doing fairly, it had
just given a 3-percent raise, and it increased the employees’
medical benefits. Kamradt testified that Fiorito spoke about a
pay raise and medical benefits but he did not remember her
saying anything about a financial crisis.

Fiorito testified that to the best of her recollection she never
told employees that the Company was in good financial shape.

Also on November 12, 2003, Heuschel attended a meeting at
Riggs’” house. In addition to Heuschel, those present included
Larry Riggs and his wife Patricia, Cash, and Fiorito. Heuschel
testified that the purpose of the meeting was to discuss the fu-
ture of the Company, the failing financial situation of the Com-
pany, whether to sell it, whether employees should be laid off,
what was the Company worth, how could the Company pay off
all of its debt, there was no money to run the Company, the lack
of business, the health of the owner, and whether to lay off the
owner’s daughter and granddaughter.

Cash testified that the subject of the November 12, 2003
meeting at the Riggs’ residence was management’s serious
concern with the Company’s financial well being and the abil-
ity of the Company to continue on with business; that he,
Heuschel, and Fiorito brought up the fact that the Company
needed a huge sum of money infused into it to prepare for ser-
vicing the upcoming refueling probe contract; and that in view
of Larry Riggs failing health, whether the Riggs wanted to sell
the Company.

On November 17, 2003, a stipulation (GC Exh. 3) was en-
tered into by the parties. The stipulation described the unit as
follows: all full-time and regular part-time technicians em-
ployed by the Employer at its Greenville, South Carolina facil-
ity, but excluding all other employees, office clerical employ-
ees and professional employees, guards and supervisors as de-
fined in the Act.

Also by notice signed by Heuschel, Cash, and Fiorito, dated
November 17, 2003 (GC Exh. 18), Respondent’s employees
were advised as follows:

Starcraft Aerospace, Inc. has received a petition for a
union election from the National Labor Relations Board.
That means that a union, in this case the International As-
sociation of Machinists and Aerospace Workers, AFL-
CIO, is seeking to organize some of the employees here. It
also means that at least 30 percent of the employees in the
group have authorized this union to petition for this elec-
tion. As a result a secret ballot election will be conducted
next month among the employees in this group.

The group involved is all Technicians. No other em-
ployees will be eligible to vote. The outcome will be de-
termined by a majority vote of those who cast a vote. A

notice will be posted as of the date, time and place of the
election.

This development is a surprise and a disappointment to
the Company.

In 1993 Larry Riggs established Starcraft Aerospace,
Inc. with the intent of employing qualified people, offering
them pleasant working conditions and providing them with
good benefits. He has accomplished these goals. Even dur-
ing the difficult periods such as the aftermath of 9-11 and
the current slow time, he has managed to avoid layoffs and
continued to offer benefits. At a time when many other
area businesses are cutting benefits, and not giving any
raises, Larry has provided his workers with a cost of living
raise and he has absorbed most of the recent increase of
their Health Insurance costs.

Much time and money has already been spent by this
company to research the ramifications of this action. These
company resources could have [been] better spent trying
to get more work into the company or used to address
many of the other pressing issues currently facing the
company. There are legal restrictions on what Larry and
the three of us that the law classifies as supervisors or
managers can say or do concerning this petition. We do
not like this idea of splitting employees and management
into opposing groups, and we would prefer to see us all
work as a team toward common goals. However, we are
free to communicate the facts and express our opinions.
We feel a union will not significantly offer the technicians
better labor benefits and will put undue strain on the com-
pany’s employment and financial resources.

Larry is very saddened to hear of this issue. Larry, his
family and all of the management of Starcraft Aerospace,
Inc. are strongly opposed to allowing a union being im-
posed on this company. [Emphasis in original.]

On November 21, 2003, there was another meeting at the
Riggs’ house. According to the testimony of Heuschel, the
same subjects which were discussed at the November 12, 2003
meeting were discussed again, without resolution. Heuschel
also testified that Larry Riggs said that he did not want to keep
spending more money on the Company.

Cash testified that the same subjects discussed on November
12, 2003, were discussed on November 21, 2003; and that he,
Heuschel, and Fiorito recommended that Patricia Riggs contact
their attorney to go over the options to determine if it would be
beneficial for them to sell the Company.

Cash testified on cross-examination that in November 2003
he was sure he may have told Raper that he was interested in
buying the Company.

According to the testimony of Elzy, in late November or
early December 2003 Supervisor Cash came into Elzy’s work
area and asked him if his feelings for the Union were still the
same; that just he and Cash were present; that he told Cash that
his feelings for the Union were the same; that he asked Cash
how were his feelings for the Union; that Cash responded that
he was not a union supporter anymore because Donaldson Cen-
ter had informed him that if Starcraft went union, Donaldson
Center would revoke Starcraft’s lease; that Cash said that they
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had talked the lease matter over with their lawyers and the law-
yers agreed with that; and that Cash also said that Lockheed
Martin would terminate all of Respondent’s contracts if Star-
craft went Union. On cross-examination, Elzy testified that he
did not get involved with the Union until after Cash became
part of management.

Cash testified that he did not recall questioning Elzy about
his support of the Union. On cross-examination, Cash testified
that he believed that he recalled Elzy asking him what he
thought about the Union; that he told Elzy that he was now on
the other side of the fence and he no longer supported the Un-
ion; that he did not recall mentioning the Donnellson (referred
to elsewhere in the transcript as Donaldson) Center or Lock-
heed during this conversation;® that there had been some con-
versation with Elzy back in September about Lockheed regard-
ing some of the Respondent’s contracts; and that he did not
believe that he told Elzy that if Lockheed found out about the
Union it could terminate its contract with the Respondent be-
cause counsel had advised him not to make statements that
could be construed as a threat.

On December 1, 2003, Heuschel attended a meeting at the
Riggs’ business attorney’s office. In addition to Heuschel, those
present included the Riggs’ business attorney, Dan Collins,
Attorney Melvin Hutson, Fiorito, and Cash. Neither Larry nor
Patricia Riggs could attend the meeting. The subjects discussed
at the November 12 and 21, 2003 meetings were rehashed but
no decisions were made because the Riggs were not at the
meeting.

Collins, who is certified specialist in probate, estate plan-
ning, and trust law, and does some related business and corpo-
rate work, testified that he had been contacted by Heuschel,
Cash, or Fiorito regarding the viability, the financial stability of
the Company, and he met with these three supervisors on De-
cember 1, 2003.

Fiorito testified that in October 2003 the Respondent had its
first major month of a shortfall, followed by a shortfall of
$34,000 in November 2003, and in the beginning of December
2003 the Respondent was on track for another major loss; that
she had never experienced such major losses for 3 months
straight while she worked for the Respondent; that there was
also a unprecedented dramatic drop in the work coming in; that
layoffs as an option were discussed at the December 1, 2003
meeting in Collin’s office and before that at the November 12
and 21, 2003 meetings at Larry and Patricia Riggs house; that
Respondent had a revolving line of credit with Carolina First
with a ceiling of $135,000; and that the first week in December
2003 the Respondent continued to borrow from the credit line
transferring $25,000 from the line of credit to its checking ac-
count. On redirect, Fiorito sponsored Respondent’s Exhibit 7
which is a typed statement Respondent’s management team
gave to Collins on December 1, 2003. The statement includes
the following: “Therefore, it is our opinion that it is in the best
interests of the Riggs family to sell the Starcraft Aerospace
Corporation.”

® Cash also testified that he did not believe that he told Raper about
the Donnellson Center terminating the lease or Lockheed terminating
its contract with the Respondent.

According to the testimony of Rabon, about a week before
the election all of the employees were given a letter from Riggs
(GC Exh. 16), which, as here pertinent, reads as follows:

Many of you have been around long enough to benefit from
the growth and success of Starcraft. We are working on posi-
tive changes to make the Company stronger and more com-
petitive. | would appreciate your continued support and faith
in the Company. Please help me by voting no to a union.

On December 8, 2003, Heuschel attended a meeting at
Collins’ office. In addition to Heuschel, those present included
Collins, Hutson, Patricia Riggs, Fiorito, and Cash. Because of
another commitment, Hutson had to leave before the meeting
was over. According to the testimony of Heuschel, Patricia
Riggs announced that she and her husband decided to sell the
Company and to lay off the employees as soon as they could
after the election. Heuschel testified that the subjects discussed
at the prior meetings were discussed again; that the value of the
business was discussed, along with the value of the contracts,
which Patricia Riggs knew nothing about; that other things
discussed included the financial situation of the Company; that
the employees were not laid off on December 8, 2003, because
a layoff before the election could be considered a threat and
result in an unfair labor practice charge; that during the week
beginning December 8, 2003, the Company was in an ex-
tremely poor financial situation, the bank account and the
money market were extremely low, and the Company, which
had very little business, had no future; that twice in December
2003 $10,000 was transferred from the money market account
into the checking account; that around December 10, 2003, the
Company borrowed $25,000 from a line of credit it had; that at
the December 8, 2003 meeting Patricia Riggs said that she did
not want to borrow any more money, she did not want to put
the Company in any more debt, but she agreed to borrow the
$25,000 to make payroll and pay the bills; and that Patricia
Riggs said that she did not want to invest any more money in
the Company. On cross-examination, Heuschel testified that at
the December 8, 2003 meeting in Collins’ office Patricia Riggs
announced a decision to sell the Company and lay off the em-
ployees; that Patricia Riggs said that she and Larry had decided
to sell the Company, cut costs, and lay off the people as soon as
possible; and that when he met with an agent of the National
Labor Relations Board (the Board) he advised the agent that
Larry Riggs made the decision to conduct the layoff on De-
cember 12, 2003, and in his February 25, 2004 affidavit to the
Board (R. Exh. 5) he indicated that he did not recall a particular
meeting where it was decided to conduct a layoff.

In his February 25, 2004 affidavit to the Board (R. Exh. 5)
Heuschel indicated as follows:

On December 12, 2003 | held a meeting with all em-
ployees, both production and clericals, and supervisors
were present. In the meeting, | simply read the December
12, 2003 letter signed by Larry Riggs. The letter notified
the employees that they were furloughed. The layoff took
place immediately. . . . Larry Riggs made the decision to
conduct the December 12, 2003 layoff. The discussion of
conducting a layoff was an ongoing discussion. | don’t re-
call a particular meeting where it was decided to conduct
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the layoff. | have gone to Mr. Riggs’ house on several oc-
casions where we discussed the status of the Company. |
don’t remember the exact date when it was decided to
conduct the layoff. We couldn’t say anything about a lay-
off prior to the union vote on December 11, 2003 for fear
of an unfair labor practice violation. Riggs and | discussed
the layoff months ahead of time and Riggs signed the let-
ter on December 12, 2003, the day after the union vote.
The words are Riggs” words but he did not type the letter.
In my opinion, the layoff would have taken place before
December 12 because of the financial status of the Com-
pany. At one point in the fall, 2003 Riggs told me he
didn’t want to borrow any more money. | don’t recall the
particular date. [pages 2, 3, and 4 of the affidavit]

In the fall, 2003 | talked to Riggs about several prob-
lems, including layoff and sale of the business. However, |
don’t have a specific recollection or a particular date on
which | discussed the sale of the company with Riggs.
About one week before the election | met attorney Dan
Collins. He is Mr. Riggs’ attorney who drafted the corpo-
rate papers, | went to his office. In that meeting we dis-
cussed the financial status of the company and the alterna-
tives. The main alternative we discussed was to sell the
company. | don’t remember specifically talking about the
layoff in that meeting. However, | assume that layoff was
discussed. The decision to sell the company was not made
at this meeting. | don’t know when Riggs made that deci-
sion. The purpose of this meeting with Collins was to dis-
cuss the sale of the company.

| agreed with the statement in the December 12 letter
by Riggs that the company was in a financial crisis. | be-
lieve that financial crisis started long before | got here
[November 2002]. Riggs got sick in October 2003. The
business declined in the fall, 2003. However the fall and
winter is usually a slow time of the year for business in the
past. We were in much worse shape in the fall 2003 than
we had been in previous years so far as finances are con-
cerned. [PP. 6 and 7 of the affidavit.]

Collins testified that at the December 8, 2003 meeting in his
office it was decided to sell the Company and Patricia Riggs
consented to the decision; that Patricia Riggs, who had power
of attorney to act for Larry Riggs, made the decision to sell the
Company; that a layoff was discussed by Heuschel, Cash, and
Fiorito near the end of the meeting while Patricia Riggs was
present; and that his recollection was that if a layoff was neces-
sary, it would be done but he did not “recall a decision to lay-
off any number of people or a specific decision in that regard at
that meeting” (Tr. 200). On cross-examination, Collins testified
that at the December 8, 2003 meeting there was a discussion
with Patricia Riggs about the extent of the authority of
Heuschel, Cash, and Fiorito to draw on the Company’s line of
credit; that he recalled that there was a discussion of the neces-
sity of laying off some people “simply because there just
wasn’t enough money to make the payroll” (Tr. 205); that he
did not recall a decision being made at this meeting to lay off
employees, he remembered a discussion, but he just did not

remember anything that specific; that Patricia Riggs knew vir-
tually nothing about the Company and much of the financial
condition of the Company came as a surprise to her; that his
understanding was that Larry Riggs ran the Company by him-
self; that he contacted Hutson to represent the Company regard-
ing the labor matter; and that Hutson attended this meeting and
the fact that there was an upcoming union vote was discussed at
this meeting. On redirect, Collins testified that he was present
at all times during this meeting, except when he would have
walked out to get a cup of coffee; and that he was not a partici-
pant in any discussions concerning when, where and who to lay
off.

Regarding the December 8, 2003 meeting at Collins’ office,
Fiorito testified that Collins was not in the room the entire time
of the meeting; that there was a discussion of a need for a layoff
at this meeting; that Patricia Riggs said that she was not willing
to continue to borrow money and put themselves in more debt,
and that she wanted to do layoffs, including her daughter and
granddaughter; that Hutson stated at this meeting that if the
layoff was performed before the vote, it could be perceived as
an unfair labor practice; that she did not recall whether a deci-
sion was made at this meeting concerning the date of the layoff;
that she was not involved in any meeting or discussion where a
specific date was agreed upon; that she did not have any in-
volvement with selecting the date or time of the layoff; that she
was involved in discussions on the need for everyone to be laid
off; that she and others made this recommendation; and that she
had made this same recommendation to Larry and Patricia
Riggs on November 12 and 21, 2003. On cross-examination,
Fiorito testified that while there had never been an across-the-
board layoff before December 12, 2003, at the Respondent,
there had been layoffs; that in December because of the holi-
days there are only 3-productive weeks; that while the Respon-
dent had a line of credit of $135,000, it had used about
$124,000; that the contracts the Respondent has are best esti-
mate quantity contracts which means that there is no guarantee
that the Respondent is going to get a specified quantity of busi-
ness and, therefore, the Respondent cannot go to a bank and
borrow funds against these contracts; and that if the Respondent
gets all of the business estimated under the refueling probe
contract, the Respondent will get less than $500,000 profit over
a 7-year period. On recross Fiorito testified that she never sent
Larry or Patricia Riggs a letter recommending a layoff and she
did not remember ever signing such a document.

Cash testified that at the December 8, 2003 meeting at
Collins’ office Patricia Riggs said that she did not intend to
continue on with the Company, she did not want any more
money invested into the Company because she wanted the
Company sold; and that the subject of layoffs was discussed by
the management team with Patricia Riggs and Collins, and with
“the advice of her counsel, Mrs. Riggs had instructed us that
she did . . . not want any more money borrowed to put into the
company and because of that . . . Mrs. Riggs instructed us to lay
off the staff and prepare the Company for closure or sale” (Tr.
282, 283). On cross-examination, Cash testified that on De-
cember 8, 2003, Patricia Riggs instructed management to lay
off the employees; that Patricia Riggs did not give a specific
date to lay off the employees; that the decision as to when to
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lay off the employees was made by Heuschel, with his input
and input from counsel; that counsel advised them not to have
any layoff prior to the union vote for fear of causing an unfair
labor practice allegation; that the decision to lay off the em-
ployees was made at the December 8, 2003 meeting; and that to
his knowledge there was no document memorializing the De-
cember 8, 2003 decision to lay off employees unless Collins
would have notes.

Eric Hoekstra, who worked for the Respondent for about 3.5
years, testified that on or about December 9, 2003, he attended
a meeting in the breakroom and Heuschel told the employees
that (a) the Union would not be doing the employees or the
Company any good; (b) he had been in the Union in the past
and it never did any good for him or anybody he ever worked
for; (c) conceivably, financially, it could quite possibly cost
Starcraft’s employees their jobs; (d) the Union was just not
going to work for this Company; and (e) the future of Starcraft
was in the employees’ hands; and that Fiorito said that the
Company is indeed doing well, it is surviving, that with the
receipt of the new probe contract, the Company would be able
to persevere, and since the Company received the new probe
contract it could branch out and get some other contracts as
well.

Blackman, who was a paint technician with Respondent, tes-
tified that he attended an all hands meeting at which Heuschel,
Fiorito, and Cash spoke on or around December 9, 2003; that
he believed that it was Heuschel who said that if they voted for
the Union, they all stood to lose their jobs; and that Heuschel
also said that he had been in a union, it had never done any-
thing for him and the Union would not do anything for Respon-
dent’s employees, and Heuschel hoped the employees would
not vote for the Union.

Cash testified on cross-examination that on evening of De-
cember 9, 2003, Elzy asked him what the financial condition of
the Company was and he told Elzy that the financial situation
of the Company was not good; that this meeting occurred at a
sports bar which Elzy choose; and that they did not discuss the
Union at this meeting, which occurred at the behest of Elzy, but
rather, as here pertinent, only discussed the financial situation
of the Respondent.

Heuschel testified that he conducted a meeting with the em-
ployees on December 10, 2003; that he already knew that the
Company was going to be sold, that there was going to be a
layoff and the Company would be closed but he did not tell the
employees this at the time because it would have been per-
ceived as threat; and that he used notes (R. Exh. 4) at this meet-
ing. The notes read as follows:

traditional for management to talk now

a time of transition and crisis and is unfortunate that the union
issue has come up at this time.

we have worked hard on all issues

in my opinion adding a union to the company at this time
could make the situation almost unmanageable

there is nothing that a union can do that would be positive in
this situation.

ask them to vote against the union so we can have a chance to
address the issues.

the election will be at 1:30 tomorrow
important that all technicians vote
it is a referendum on our future

Vote No

Heuschel testified that he did not recall ever telling the employ-
ees that voting a union in could result in the closing of the
Company; and that to the best of his knowledge he did not say
that or any words to that effect.

Before the date of the election Payne mailed union hats to
Elzy, who testified that he brought the hats in the day before the
election, December 10, 2003, and he, Hoekstra, Blackman,
Kamradt, Raper, and Rabon wore the union hats. According to
Elzy’s testimony, employees Teddy Parks and Gary Lyles did
not wear a union hat. Hoekstra testified that he wore a union hat
from about 8 a.m. to 1 p.m.; and that other named employees
wore union hats. Blackman testified that he wore the union hat
in the presence of Heuschel, Fiorito, and Cash; and that he did
not see Parks or Lyles wearing a union hat. Rabon testified that
he wore a union hat for a couple of hours on December 10,
2003, and he did not know whether any supervisor saw him
wearing the hat.

Cash testified that a group of employees wore union hats in
the plant on December 11, 2003, and he believed that only
Lyles and Parks did not wear the union hats.

On December 11, 2003, a majority of the employees of the
Respondent in the above-described bargaining unit by a secret-
ballot election in Case 11-RC-6552, conducted under the su-
pervision of the Regional Director for Region 11 of the Board,
designated and selected the Union as their representative for the
purpose of collective bargaining. During a preelection confer-
ence on December 11, 2003, Union Representative Payne asked
Respondent’s attorney, Hutson, who paid David Marion Nel-
son, whose name appeared on the Excelsior list (GC Exh. 4).
Hutson advised Payne that a temporary agency paid Nelson and
Respondent paid the temporary agency. Payne challenged Nel-
son. Respondent challenged Erik Hoekstra, who voted. The
vote was five for the Union, two against the Union and there
were the two aforementioned challenges. On cross-
examination, Payne testified that while he and Hutson were
alone in the room where the election was going to be held,
Hutson told him that the Union would probably win the elec-
tion, so in the short term it was going to do alright, but for the
long term it did not look as good; that the Respondent had its
problems and the future was uncertain; that Hutson asked him
for information on how he could be contacted; that he gave
Hutson his cell phone number and his fax number (R. Exh. 1);
and that according to his recollection and his records, he did not
receive a telephone call from Hutson on December 12, 2003.
On redirect, Payne testified that on December 11, 2003, Hutson
did not really say that the Respondent was going out of busi-
ness but rather Huston said the Respondent was not doing well
and the future was unclear, it just did not look good; and that
Hutson did not say anything about a layoff.
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On December 10, 2003, Fiorito resigned effective December
11, 2003. On cross-examination, she testified that prior to De-
cember 12, 2003, she never told any employee that the Com-
pany was in serious financial crisis or in jeopardy of bank-
ruptcy. On redirect, Fiorito testified that she was not present at
Respondent’s facility on the day of the layoffs.

According to the testimony of Elzy, about 10:30 a.m. on De-
cember 12, 2003, the employees received a memorandum from
the Respondent indicating that the Christmas party scheduled
for December 18, 2003, was canceled due to a lack of interest.
(GC Exh. 11.) The invitation (GC Exh. 10) reads as follows:

CHRISTMAS PARTY

All Starcraft Aerospace employees and a guest are invited to
attend the annual Christmas Party:

December 18, 2003
Holiday Inn on Augusta Rd.
11:30 am

Please let Wendy know if you and a guest will attend by Dec.
15. Hope everyone can attend !!!

Elzy testified that no one approached him about whether or not
he wanted the Christmas party; that Wendy did ask him if he
was bringing a guest and he told her that he was not; and that
for Christmas the last few years the Respondent has bought the
employees and their spouses or a guest lunch at the Holiday Inn
and the Respondent in the past has given $100 bonuses to eve-
rybody at the Christmas lunch.

Heuschel testified that it was his decision to cancel the
Christmas party and he made the decision on the morning of
December 12, 2003, after he asked Wendy Mimms, who was in
charge of keeping track of who was going to the party, how
many people responded. According to Heuschel’s testimony,
Mimms told him that only two people responded that they were
going to go, namely Cara Midlan and John Raven (Rabon?);
that Elzy did not respond that he was going to go to the Christ-
mas party; and that there was no other reason for canceling the
Christmas party. On cross-examination, Heuschel testified that
it was not his responsibility to keep track of which employees
indicated that they did not want to attend the Christmas party in
December 2003; and that Mimms kept track of this.

Elzy testified that Heuschel held a meeting on December 12,
2003, in the breakroom with all of Respondent’s employees;
that Heuschel said that it was the hardest thing that he had ever
had to do but effective immediately all personnel were fur-
loughed; that there was a police officer right outside the break-
room during this meeting; that in the 3 or so years that he had
worked for the Respondent there had never been a mass layoff;
and that the Respondent issued a notice to the employees on
December 12, 2003 (GC Exh. 6). The notice reads as follows:

12 December 200 . . . [3]

As each of you is aware, Starcraft Aerospace, Inc. has
been in a significant financial crisis this season. Most of
you, however, are unaware of exactly how bad the situa-
tion actually is.

Our receivables have been at a record and unprece-
dented low for many months, and we are faced with the

need to start borrowing against credit to meet our basic
expenses and payroll. In order to save the company from
possible bankruptcy, it has become necessary to make a
difficult decision.

Effective immediately, all hourly employees are fur-
loughed.

We plan for work at Starcraft Aerospace, Inc. to re-
sume at 8:00 am on 05 January 2004. You will be notified
of any change to these plans.

Paychecks and Direct Deposit receipts for the current
pay period will be mailed to your address of record.

Larry Riggs
Owner
Starcraft Aerospace, Inc.

Elzy further testified that before this no supervisor ever told
him that the Company was in a significant financial crisis or
that the Company was in possible jeopardy of bankruptcy.

Hoekstra testified that on December 12, 2003, all the em-
ployees were called into the breakroom and told by Heuschel
that all of the employees were furloughed; and that no supervi-
sor ever said anything to him about the Company being in a
financial crisis before December 12, 2003.

Blackman testified that before this layoff no supervisor ever
told him that the Company was in any significant financial
crisis or in possible jeopardy of bankruptcy.

Rabon testified that no supervisor ever told him before De-
cember 12, 2003, that the Company was experiencing a finan-
cial crisis, and before this he did not have any indication that
the Company was in bad financial health or about to lay him
and other employees off; that there had never been a layoff at
the Respondent since he started working there in July 1999; and
that before the December 12, 2003 layoff he had been working
40 hours a week steadily.

Kamradt testified that before December 12, 2003, no one
told him that the Company was experiencing a financial crisis.

Heuschel testified that he drafted the layoff letter for Larry
Riggs signature, he took it over to the Riggs’ house on the
morning of December 12, 2003, and Larry Riggs signed the
document; that the December 12, 2003 layoff affected all of
Respondent’s personnel except management; that the contract
administrator, Deb Burton, and the accounts person, Mimms,
were brought back to work on Monday, December 15, 2003, so
that management could try to figure out what to do regarding
finances; that at the time there were unfilled orders in that there
were a few seats, valves and antenna; that business was very
slow at the time; that he called the employees together and told
them about the layoff between 1:30 and 2 p.m. because he did
not have the signed letter from Larry Riggs until that time; that
he did not wait until 4 p.m. because Larry Riggs told him to do
it as soon as possible; that he had a police officer present just in
case there was a problem with the layoff; and that the police
officer just stood in the doorway of Heuschel’s office. On
cross-examination, Heuschel testified that Larry Riggs decided
on the December 12, 2003 layoff; that he did not personally
send a notice or notify the Union prior to the decision; that
while the Respondent had a line of credit in excess of $100,000
guaranteed by Larry Riggs, as indicated above, the Respondent
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had already borrowed a specified amount against the line of
credit; that the Respondent had been under financed for several
years and to his knowledge, the Respondent had not laid any-
one off in the past; that the difference was that the Respondent
was in worse financial shape than ever before; and that while
the balance sheet for December 2003 (GC Exh. 20) shows
$32,224 in the Respondent’s checking/savings account, vis-a-
vis $11,457 in September 2003 (GC Exh. 21) the money in the
bank in December 2003 was borrowed money.

Payne testified that he did not receive a telephone message
from the Respondent’s attorney, Hutson, on December 12,
2003, and he checked his telephone records; and that at 1:30
p.m. on December 12, 2003, he was probably eating lunch in
Atlanta, Georgia, with representatives of the Nabisco company
and his union committee, after signing a contract. Payne further
testified that General Counsel’s Exhibit 17 is his telephone
record covering December 12, 2003, and it does not show a
telephone message from Respondent’s counsel, Hutson.

Hutson testified that, as indicated in Respondent’s Exhibit 2,
he called the cell telephone number Payne gave him, Respon-
dent’s Exhibit 1, at 1:30 p.m. on December 12, 2003. Hutson
testified that he did not speak with Payne personally but rather
left a message on Payne’s cell phone informing Payne that at 2
p.m. that day at the end of the shift the Respondent would be
furloughing all employees; that he never heard back from
Payne; and that he has no way of knowing that Payne received
the message. On cross-examination, Hutson testified that he did
not, and to his knowledge the Company did not, send Payne
any written correspondence about the layoff prior to the layoff;
and that while he had Payne’s fax number, he did not send
Payne a fax. Subsequently, Hutson testified that in the message
“| told Mr. Payne that as we had briefly discussed the day be-
fore, that the company was closing down and would be laying
off all employees that day; and that | would be glad to talk with
him about it or the company would be glad to talk to him about
it.” (Tr. 122.)

On December 12, 2003, Payne received a telephone call
from Elzy who informed him that management called the Re-
spondent’s employees to a meeting about 1 or 1:30 p.m. and
with a police officer present laid off all of the employees in the
unit. Later that evening Elzy faxed Payne the notice the Re-
spondent’s employees received on December 12, 2003, from
the Respondent.

On December 24, 2003, the Regional Director for Region 11
of the Board certified the Union as the exclusive collective-
bargaining representative of the employees in the involved unit.
(GC Exh.5.)

Heuschel testified that employees had to be called back to do
some of the parts; and that the recall was based on seniority and
qualifications in that the employee had to be qualified to work
on a piece of equipment in order to be called back. On cross-
examination, Heuschel testified that Raper and Nelson were
recalled before the other employees because the seats had to go
out; that the Company had missed some deadlines on these
seats; and that Nelson was a temporary employee.

General Counsel’s Exhibit 13 is a letter dated December 29,
2003, from Heuschel to Hoekstra which reads as follows:

Due to the continuing financial problems of Starcraft
Aerospace, Inc., you are hereby notified that your status is
changed from temporary furlough status to indefinite lay-
off. You will be notified by telephone and/or mail if or
when to return to work.

Information about your insurance coverage will be
mailed to you in the next few days.[*]

Hoekstra testified that his training records reflect that he had
been signed off on two of the three models of aircraft seats. On
cross-examination, Hoekstra testified that Gene McMillan was
the maintenance manager when Hoekstra was signed off; that
part of his training record which he was shown during cross-
examination was missing in that there was nothing in the record
indicating that he had been trained on seats; that Larry Riggs,
Raper, and Keith Thomas could verify that he was trained on
the seats; and that he received two written warnings and was
suspended once. On redirect, Hoekstra testified that McMillan
signed off on his training in 2000.

Heuschel testified that on December 29, 2003, he sent a let-
ter making the layoff an indefinite layoff because the financial
status of the Company had not improved. On cross-
examination, Heuschel testified that the December 29, 2003
layoff was his decision; and that he did not send a notice or
notify the Union prior to making the decision.

Heuschel testified that the only individuals qualified to work
on the aircraft seats which have electric motors in them are
Raper, Nelson, and Cash; that Hoekstra was not qualified to
work on the aircraft seats and he had no knowledge of Hoekstra
ever being trained to work on aircraft seats; that Raper and
Nelson were recalled at the same time, during the first week of
the layoff, to work on the aircraft seats; that he recalled Elzy,
Kamradt, Lyles, and Parks; that Rabon refused to come back;
that he did not recall Hoekstra and Blackman because he did
not have any work for them; that Hoekstra was not recalled
because Burton did the shipping and receiving, in addition to a
number of other jobs; that Blackman was not recalled because
the other painter who had more seniority, Lyles, was recalled,;
and that Elzy and Raper subsequently quit. On cross-exam-
ination, Heuschel testified that after Raper and Nelson were
recalled, McMillan was brought in for 1-1/2 hours for two
nights to train Raper and Nelson; and that Rabon turned down
the Respondent’s job offer because it was for a part-time job
and Rabon wanted a full-time job.

On rebuttal, Rabon testified that he turned down the job offer
because the Respondent only offered part-time employment,
namely 8 a.m. to 12 noon, Monday through Friday; that he was
capable of working on navigational switching units; and that

* Blackman testified that he received this same December 29, 2003
form letter and it did not even have his name or address on it, GC Exh.
14; and that when he left work on December 12 he had two seats to
paint and each seat takes 4 hours. On cross-examination, Blackman
testified that the other painter in the shop, Lyles, had worked for the
Respondent longer than he had. Rabon also received the same Decem-
ber 29, 2003 form letter with his name and address on it. GC Exh. 15.
Rabon testified that he could have assisted Raper working on the seats.
On cross-examination, Rabon testified that he had not been signed off
to work on the seats.
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you do not need to be certified to work on navigational switch-
ing units because they were going to be certified by Lockheed
Martin.

Elzy testified that he was recalled about January 5, 2004; that
he thought that Raper came back a week before he did; that
when he returned Parks, Lyle, Nelson, and all of the office
personnel were there; that Nelson and Raper worked on aircraft
seats; and that at the time there were a lot of seats waiting to be
worked on.

On January 5, 2004, Elzy telephoned Payne and told him that
the furlough or temporary layoff was changed to an indefinite
layoff. Payne testified that the Union was not notified or of-
fered an opportunity to bargain before this or the December 12,
2003 layoff.

Payne sent the following letter, dated January 7, 2004, and
received as General Counsel’s Exhibit 7, to Respondent:

Mr. Robert Herschel, General Manager
Starcraft Aerospace Inc.

Mr. Herschel:

The Union maintains that the indefinite layoff of John
Rabon, Al Kamradt, Erik Hoekstra, and V. Blackman was
improper and in violation of the National Labor Relations
Act. The Union is prepared to meet and discuss the status
of the aforementioned employees. In any event, the Union
must insist that these employees be reinstated, returned to
work immediately, and be made whole.

Further, the Union requests that it be informed and
given the opportunity to bargain over any other changes
that the Company may anticipate which involves bargain-
ing unit employees. Finally, the Union is prepared to com-
mence with the process of negotiating a collective bargain-
ing agreement as soon as possible. | can be available any
week in January and February.

Please contact me at . . . to establish a time and place
to commence negotiations.

Heuschel sent Payne the following reply, dated January 12,
2004, and received as General Counsel’s Exhibit 8:

On behalf of Starcraft Aerospace, Inc., we are prepared
to meet and discuss any issues you may wish to raise in
connection with your certification as the exclusive collec-
tive bargaining representative of certain employees of this
Company. | remind you that you were informed of our
willingness to do so by telephone message from our attor-
ney on December 12, 2003.[%]

I request that you make the arrangements for such a
meeting through our attorney’s office by calling . . . or
writing to him at . . . . | also request that you copy Mr.
Hutson with all future correspondence.

In February 2004, Elzy resigned.
The first week in February 2004, after Elzy resigned, Kam-
radt, who is a part-time technician who works 4 hours a day 4

® As noted above, Payne denies this.

or 5 days a week, returned from the December 12, 2003 layoff.
He had received an indefinite layoff letter similar to the above-
described General Counsel’s Exhibit 14. Kamradt testified that
he picked up some of Elzy’s work.

Heuschel testified that the first purchase order under the re-
fueling probe contract was received by the Respondent in Feb-
ruary 2004; that at the time of the trial herein the Respondent
had not done any work on the first purchase order; that the
work under the first purchase order is to be delivered January
2005; that usually 30 days after delivery, the Respondent is
paid so it is anticipated that the first payment for the delivery of
the first two units will occur in February 2005; that there is a
very high cost to the Respondent associated with performing
this contract in that the Respondent is furnishing the material
and parts; that he guessed that the start up costs for the Respon-
dent to service this contract would be approximately $200,000;
and that the Respondent has only one person who is qualified to
work on the refueling probes.

Fiorito sponsored Respondent’s Exhibit 6 which are accrual
profit and loss comparisons for the last calendar quarters of
2003 and 2002, and for January 2004 and January 2003. The
printouts were generated on February 11, 2004. The compari-
sons show a net income loss of $21,157 for October 2003 ver-
sus a net income gain of $174 for October 2002, a net income
loss of $33,478 for November 2003 versus a net income loss of
$7,072 for November 2002, a net income loss of $46,264 for
December 2003 versus a net income loss of $40,819 for De-
cember 2002, and a net income gain of $1553 for January 2004
versus a net income gain of $564 for January 2003. Fiorito
testified that she prepares profit and loss comparisons on a
regular basis.

Heuschel testified that at the time of the trial herein the Re-
spondent was trying to sell the Company but it had not found a
buyer, and it had enough work to barely make the payroll and
pay its bills. On cross-examination, Heuschel testified that the
Respondent has piece parts contracts with McDonald Douglas,
Raytheon, Lockheed Martin, and the United States Air Force;
that the McDonald Douglas and Raytheon contracts were
signed in 2000, and the Lockheed Martin contract is a long-
term continuing contract which the Respondent has had since it
has existed; and that one week before the trial herein the Re-
spondent had hired another temporary employee to work on a
special project, namely navigation switching units.

Robert Kinard, a certified public accountant, testified that he
prepares the Respondent’s tax returns at the end of the year;
that while he has not done a full scale audit of the Respondent,
in his professional judgment, looking at the financial statements
the Respondent submitted to him, the tax returns, the ratios and
numbers involved, the Company was not a viable ongoing con-
cern without some sort of major influx of capital; that typically
you would want $4 or $5 of assets for every dollar of liability
and the Respondent was just the opposite in that it had more
liabilities than assets; and that sometime in September, Octo-
ber, or November 2003 he was consulted concerning the sale or
closing of Starcraft. On cross-examination, Kinard testified that
the Respondent has been under capitalized since 1999, it has
had cash flow problems, it has borrowed, and the liabilities just
keep increasing.
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Analysis

Before treating the merits, a procedural matter must be ad-
dressed. On June 9, 2004, the Respondent filed a Motion to
Reopen and Supplement the Record with evidence about the
minutes of a special meeting of the shareholder and director of
the corporation (It is indicated that on the death of Larry Riggs
on May 7, 2004, all of the issued and outstanding shares of the
Company which was wholly owned by Larry Riggs were trans-
ferred to Patricia Riggs, who is now the sole shareholder of the
Company.) held May 24, 2004, in anticipation of the closing of
the Company. Respondent submits that the evidence did not
exist at the time of the trial, it would not necessitate reconven-
ing the trial, and it simply completes the story. Counsel for the
General Counsel opposes the motion arguing that the proposed
evidence is neither relevant nor material to the crucial issues in
this case. | must agree with counsel for the General Counsel.
The Respondent’s Motion to Reopen and Supplement the Re-
cord is hereby denied.

Paragraphs 8(a), (c), and (d) of the complaint collectively al-
lege that the Respondent, through Cash, in late November early
December 2003 interrogated its employees about their union
activities, and threatened its employees by informing them that
the Employer’s lease would be terminated and it would lose
business if the employees selected the Union as their collective-
bargaining representative.® As counsel for the General Counsel
points out on brief, this alleged conduct assertedly occurred
during an individual conversation. Counsel for the General
Counsel contends that Cash’s testimony about this conversation
is implausible and inconsistent in that Cash denied having pre-
viously supported the Union while acknowledging that he was
the first to contact the Union, and later Cash told Elzy that he
no longer supported the Union; that these admissions clearly
demonstrate that Cash talked about the Union with Elzy and
during this discussion he interrogated and threatened Elzy with
the cancellation of Respondent’s lease and the loss of the
Lockheed business; and that in view of the threatening nature
of this interrogation, it was coercive and therefore unlawful,
Rossmore House, 269 NLRB 1176 (1984). Respondent on
brief argues that the issues involved in the case and the possi-
bility of a remedy even if a violation of the Act was found,
appear to be largely irrelevant and thus a discussion of them
will be brief; and that the allegations regarding Cash do not
show interference, restraint or coercion in a real or even techni-
cal sense.

Elzy’s testimony is credited. | find him to be a credible wit-
ness. | do not find Cash to be a credible witness. For some time
Cash has wanted to purchase this Company. Consequently, he
has more than a passing interest in whether its employees were
represented by a Union. Elzy testified that Cash asked him
about his support for the Union while Cash threatened the loss
of Starcraft’s lease and its Lockheed business. Cash’s denial is
equivocal. Cash testified in terms of not recalling questioning

® There is no evidence of record supporting par. 8(b) of the com-
plaint which alleges that the Respondent, through Cash, in mid-
November 2003 threatened its employees with plant closure if the
employees selected the Union as their collective-bargaining representa-
tive. Consequently, this portion of the complaint will be dismissed.

Elzy about his support for the Union and not recalling mention-
ing the lease or Lockheed during this conversation. Cash con-
cedes (he believes) that Elzy asked him what he thought of the
Union. And while Cash concedes that he did discuss Lockheed
with Elzy, he places this conversation in September 2003. Cash
goes on to assert that he did not believe he told Elzy that Star-
craft could lose Lockheed’s business because counsel had ad-
vised him not to make statements that could be construed as a
threat. Exactly when this advice was given was not made a
matter of record. Without even considering any question as to
whether the advice—taking into consideration what Cash might
perceive to be in his own best self interest—was followed, it is
not clear on this record that such advice was given before the
conversation in question. Consequently, even this equivocation
is not entitled to any weight. Cash’s questioning of Elzy would
reasonably tend to restrain, coerce, or interfere with Elzy’s
Section 7 rights and, therefore, it constituted an interrogation in
violation of Section 8(a)(1) of the Act. The Respondent vio-
lated the Act as alleged in paragraphs 8(a), (c), and (d) of the
complaint.

Paragraph 8(e) of the complaint alleges that the Respondent,
through Heuschel, in early December 2003 threatened its em-
ployees with job loss if the employees selected the Union as
their collective-bargaining representative. Counsel for the Gen-
eral Counsel on brief contends Heuschel made some notes prior
to the involved meeting and he used the notes as a guide in
conducting the meeting; that when asked whether he elaborated
on the statement in his notes referring to “time for transition”
Heuschel testified that he could not recall; that while
Heuschel’s notes contain the statement “it is a referendum on
our future,” while testifying at the trial herein, he had no clear
recollection of having made this statement but rather he testi-
fied “that’s what’s on my notes” (Tr. 146); that either Heuschel
had no independent recollection of what he said in this meeting
or he was being deliberately disingenuous; that his failure to
recall the most basic points of the meeting, absent his notes,
reflects an attempt to avoid truthfulness about this meeting; and
that based on the timing of the meeting and Respondent’s
strong opposition to the Union, coupled with the corroborated
testimony of Hoekstra and Blackman, Heuschel did threaten
employees with loss of jobs, in violation of Section 8(a)(1) of
the Act, Columbia Mills, Inc., 303 NLRB 223 (1991). Respon-
dent on brief argues that

The allegations concerning General Manager
Heuschel’s last minute talk to employees are even more ir-
relevant [than the allegations about Cash’s alleged interro-
gation and threatening of Elzy]. The decision to sell or
close had already been made and attorney Collins had al-
ready undertaken steps toward selling the business. It may
be ironic that ultimately the unfair labor practice charge
filed by the Union and pursued by the General Counsel
killed all possibilities for finding a new owner who might
hire some of the Starcraft workforce, but Heuschel could
not know about the charges or their effect on the potential
for selling the business at that time and he did not make
the statement that was self-servingly attributed to him by
the General Counsel’s witnesses. Even if he had done so,
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an after the fact comment cannot logically be said to re-
flect on a decision made before the decision maker had a
reason to believe that the Union was supported by a major-
ity of the employees. [R. Br. 13.]

Heuschel’s testimony on direct regarding this meeting reads

as follows:

Q. Mr. Heuschel, did you conduct a meeting with em-
ployees prior to the Union election on . . . December 10th?

A. | conducted a meeting with all the technicians.

Q. ... did you have any notes on that meeting?

A. Yes, sir.

Q. Allow me to hand you what’s been marked as Re-
spondent’s Exhibit 4. Can you identify that for me?

A. Yes, sir, these are my notes of what | was going to
talk about at that meeting.

Q. . .. at the time of that meeting, according to your
testimony here today, you already knew that the company
was going go be sold, that there was going to be a lay-off
or that the company was going to be closed. Is that cor-
rect?

A. Yes, sir.

Q. Did you tell the employees that?

A. No, | did not.

Q. Why not?

A. Again, it would be perceived as a threat. That was
before the election.

Q. Did you say anything about the potential closing of
the plant?

A. Not that I can recall.

Q. How long did this, did you[r] talk at this meeting
last?

A. This was very short. This was just a few minutes,
maybe five minutes.

Q. Now | want you to look at the second paragraph on
your notes and read that to us.

MR. BROWN: Your Honor, | object. it hasn’t been
shown the witness’ recollection of the meeting has been
exhausted yet.

JUDGE WEST: Sustained.

Q. The second paragraph on your notes indicates that
you said “this is a time of transition.” Tell us what you
said about that.

A. | said, in my opinion, adding a Union to the com-
pany, at this time, could make the situation almost unman-
ageable.

MR. BROWN: Your Honor, I, again, object. The witness
is actually reading from the document, and his recollection
has not been shown to be exhausted as to this meeting.

JUDGE WEST: Sustained.

MR. HuTsoN: Your Honor, if | may, the witness is en-
titled to give his best memory of what he said. If it’s

JuDGE WEST: Not reading from a document that’d not
even in evidence yet, just marked for identification, and it
would speak for itself if it was in evidence.

Q. All right. Mr. Heuschel, what did you do in this
meeting? What did you do to these notes during that meet-

ing? What did you do to these notes during that meeting?
Did you have them with you?

A. Yes.

Q. What did you do with them?

A. | kept them.

Q. And did you read from them at the meeting?

A. |, before a meeting, the All Hands Meetings, or
whatever meetings | have, | make notes of what I’m about
to talk about, and | hold these and read parts and try to
speak to people based on what I’m thinking. The notes are
my guide to tell me what 1I’m going to talk about. These
are the topics and what I’m about to say.

Q. Did you use these notes, Respondent’s Exhibit 4,
during that meting?

A. Yes.

Q. Did you use them in the manner you just described?

A. Yes.

MR. HutsoN: | move for the admission of Respon-
dent’s Exhibit 4.

JUDGE WEST: Any objection?

MR. BROWN: None, your Honor.

JUDGE WEST: Respondent’s 4 is received into evi-
dence.

Q. Did you elaborate on this question of “time for tran-
sition” . . . at all during that meeting?

A. I don’t recall. That was five months ago.

Q. All right. You, did you give your opinion about the
effect of having a Union come into the company at that

time?
A. I—did I give my opinion?
Q. Yes.

A. | stated it’s a referendum on the company, the com-
pany’s future, that is.

Q. You did say that?

A. To the best of my recollection, that’s what | said.
That’s what’s on my notes.

Q. Did you, at any point, tell the employees that voting
a Union in could result in closing of the company?

A. I don’t recall ever saying that. No.

Q. To the best of your knowledge, did you or did you
not say that?

A. | did not. To the best of my knowledge, I did not
say that.

Q. Did you say any words to that effect?

A. 1 don’t think so. To the best of my knowledge, | did
not. [Tr. 142-146.]

As can be seen, the allegation is that Heuschel threatened
employees with job loss if the employees selected the Union as
their collective-bargaining agent. The plant closure allegation
in the complaint, paragraph 8(b), spoke to what Cash allegedly
said in mid-November 2003. As noted above, since counsel for
the General Counsel did not introduce any evidence with re-
spect to that allegation, that paragraph of the complaint will be
dismissed. As the record stands, the only denial of Heuschel
which can even be claimed to be pertinent is “words to that
effect” (Tr. 146). Obviously one could threaten job loss to the 8
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technicians without threatening the closing of the Company,
which employs about 20 people. Heuschel could have been
unlawfully telling the eight technicians that they were going to
be replaced.” In my opinion Heuschel has not unequivocally
denied this allegation. And if Heuschel’s above-described tes-
timony is considered to be a denial of the allegation, | did not
find Heuschel to be a credible witness. His testimony regarding
canceling the Christmas party, as treated below, is incredible.
The testimony of Hoekstra and Blackman with respect to what
Heuschel said at this meeting is credited. The Respondent vio-
lated the Act as alleged in paragraph 8(e) of the complaint.
Paragraph 9 of the complaint alleges that the Respondent on
December 12, 2003, unlawfully canceled its annual employee
Christmas party because the employees joined, supported, or
assisted the Union, and engaged in concerted activities for the
purpose of collective bargaining or other mutual aid or protec-
tion, and in order to discourage employees from engaging in
such activities or other concerted activities for the purpose of
collective bargaining or other mutual aid or protection. And
paragraph 17(a) of the complaint alleges that Respondent re-
fused to bargain with the Union in that the Respondent unilat-
erally canceled its annual employee Christmas party without
prior notification to or consultation with the Union. Counsel for
the General Counsel on brief contends that the Respondent
should have called Mimms, who was its contact person for the
Christmas party, to corroborate Heuschel’s assertion that
Mimms told him that only two people responded that they were
going to go to the Christmas party; that the Respondent stated
no reason for its failure to present Mimms for testimony in this
matter; that the failure of the Respondent to call Mimms re-
quires an adverse inference; that the reason given by Heuschel
has been shown to be unsubstantiated and lacking in merit; that
in view of the timing of the cancellation, coupled with Respon-
dent’s animus, Respondent’s precipitous and abrupt cancella-
tion of the Christmas party, is violative of Section 8(a)(3) of the
Act; that the $100 bonus given at the Christmas party was an
established benefit which augmented the employees’ regular
wages; and that by eliminating this benefit without first notify-
ing and consulting with the newly-selected bargaining represen-
tative, Respondent violated Section 8(a)(5) of the Act, Southern
States Distribution, Inc., 264 NLRB 1 (1982); American Safety
Corporation, 241 NLRB 115 (1979); and Allied Products
Corp., 218 NLRB 1246 (1978). Respondent on brief argues
that this allegation is frivolous in the context of the failure and
closing of this business; that there is no allegation in the com-
plaint that any money was involved and the potential harm to
unit employees was an evening out for the “one” (R. Br. 13)
person who had responded to the R.S.V.P. request; that the
“Company had a right to discontinue all of its business activi-
ties and it did so” (id.); that the decision not to spend money on
a Christmas party was an essential part of that decision; and
that it was not a mandatory subject of bargaining and the Com-
pany had the right to discontinue that cost in the same way that

" The “referendum on our future” language is vague and could be
viewed in terms of what the future of the Company might look like and
not necessarily that the Company would not have a future.

it discontinued other payroll costs by the furlough of all em-
ployees.

According to the Respondent’s notice of the Christmas party,
the employees had until December 15, 2003, to let Mimms
know if they were going to attend. Heuschel canceled the party
more than 3.5 days before the employees were even expected to
reply indicating whether or not they were going. There is no
showing either that Mimms took it upon herself or she was
directed to ask the employees before the deadline and before
Heuschel canceled the party whether they would be attending
the Christmas party. | do not believe that Heuschel made the
decision to cancel the Christmas party on his own. He would
not have taken this action without Larry Riggs approving it. In
my opinion Larry Riggs made this decision. In the past the
employees and their spouse or guest received a free meal and
the employees received a $100 bonus. In those circumstances, it
is hard to imagine, from a common sense standpoint, why an
employee would not go to the Christmas party. Elzy’s testi-
mony that no one approached him and asked him whether or
not he wanted the Christmas party is credited. Mimms did ask
him if he was bringing a guest and he told her that he was not.
The record does not establish if Mimms asked him after the
Board election or before, and it does not establish that this was
a formal inquiry as opposed to a coworker making conversa-
tion. While on brief Respondent apparently takes the position
that only “one” person responded to the R.S.V. P., Heuschel
testified that he was told by Mimms who was told by two other
people that they would be attending the Christmas party. In
view of the fact that the employees still had the remainder of
December 12 and all of December 13, 14, and 15 to respond to
the Christmas party notification, it is not clear how Heuschel
could gauge interest on the morning of December 12, 2003. |
agree with counsel for the General Counsel. In these circum-
stances, the failure of the Respondent to call Mimms as a wit-
ness to explain what was going on warrants an adverse infer-
ence that the Respondent did not call her as a witness because
her testimony would not support the testimony of Heuschel
regarding the canceling of the Christmas party. The Respon-
dent’s argument on brief that the Respondent had the right to
make a business decision to discontinue all of its business ac-
tivities and it did so is disingenuous at best. On December 12,
2003, the Respondent did not discontinue all of its business
activities. One way of viewing what the Respondent did is to
take the position that it was done to retaliate for the technicians
bringing a Union into the entity that Larry Riggs brought into
existence and nurtured. As noted above, the General Counsel
contends, the $100 bonus given at the Christmas party was an
established benefit which augmented the employees’ regular
wages. The complaint speaks only to Respondent canceling “its
annual employee Christmas Party.”® It has not been shown that

8 1t is noted that the charges filed in this case by the Union refer only
to the party itself and that counsel for the General Counsel did not
move to amend the complaint to speak to the bonus. Also, as noted
above, the Respondent on brief argues that there is no allegation in the
complaint that any money was involved. There is no showing that
counsel for the General Counsel only discovered this fact during the
trial herein. In these circumstances, | do not believe that it would be
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the Christmas party was related to any performance or produc-
tion standard. It appears, therefore, that it was a gift rather than
a term or condition of employment. Thus, the Respondent did
not have to bargain with the Union about its cancellation. Stone
Container Corp., 313 NLRB 336, 337 (1993), and Benchmark
Industries, 270 NLRB 22 (1984). The Respondent, therefore,
did not violate Section 8(a)(5) of the Act as alleged in para-
graph 17(a) of the complaint. Nonetheless, was its conduct a
violation of Sections 8(a)(1) and (3) of the Act? In my opinion
Heuschel lied under oath about the reason for the cancellation.
As found above, the Respondent engaged in other conduct
which demonstrates its antiunion animus. And it is inescapable
that the unit employees would view the cancellation as a mes-
sage that this action, taken the day after the election and 3.5
days before they were even required to R.S.V.P., was a result of
a majority of them voting for the Union to represent their col-
lective interests. But on the other hand, the Christmas party was
not just canceled for the eight unit employees. Rather the party
was canceled for all of Respondent’s approximately 20 em-
ployees. It was not a happy time for management in that not
only did the Respondent lose the election but the founder and
owner of the Company could no longer come to the Company’s
facility and work in that he was dying with Lou Gehrig’s dis-
ease. Occurrences can and sometimes have to be viewed from
different perspectives. From management’s perspective, even
aside from the election loss, it was hardly a time for celebra-
tion. All of this should be coupled with the fact that | do not
believe that it has been shown that the party was sufficiently
regular and substantial or a part of the employees’ reasonable
expectations to constitute a term and condition of employment
for the purpose of sustaining a violation of Section 8(a)(1) and
(3). 1 do not believe that It has been shown that the Respondent
violated Section 8(a)(1), (3), or (5) of the Act as alleged in
paragraphs 9 and 17(a) of the complaint.

Paragraph 10 of the complaint alleges that the Respondent on
December 12, 2003, unlawfully temporarily laid off Elmo
Blackman, Trey Elzy, Albert Kamradt, Gary Lyles, Clarence
Parks, John Rabon, Anthony Raper, and Eric Hoekstra; that on
January 5, 2004, the Respondent unlawfully temporarily laid
off Elzy, Lyles, Parks, and Raper; and that on January 12, 2004,
the Respondent unlawfully temporarily laid off Kamradt. And
paragraph 11 of the complaint alleges that the Respondent on
December 29, 2003, unlawfully laid off (permanently) and
thereafter refused to reinstate ElImo Blackman, John Rabon, and
Eric Hoekstra. Paragraph 12 of the complaint alleges that Re-
spondent engaged in the temporary and permanent layoffs be-
cause the employees joined, supported, or assisted the Union,
and engaged in concerted activities for the purpose of collective
bargaining or other mutual aid or protection, and in order to
discourage employees from engaging in such activities or other
concerted activities for the purpose of collective bargaining or
other mutual aid or protection. Respectively, paragraphs 17(b)
and (c) of the complaint allege that the Respondent refused to
bargain with the Union regarding the temporary and permanent

proper for me sua sponte to expand the allegation to include the bonus.
And | do not believe that the allegation regarding the party encom-
passes the bonus.

layoffs in that the Respondent unilaterally took these actions
without prior notification to or consultation with the Union.
Counsel for the General Counsel on brief contends that
Heuschel’s testimony in regard to the decision to conduct the
December 12, 2003 layoff was specifically refuted by Riggs’
own personal attorney; that since Heuschel testified that it was
Patricia Riggs, on behalf of Larry Riggs, who made the deci-
sion to lay off employees in the December 8, 2003 meeting,
then it became imperative that she step forward and present the
facts as to this decision; that the Respondent put forth no reason
for its failure to call Patricia Riggs to testify about this matter;
that as the person most knowledgeable as to this issue, she
should have been a decisive witness in this proceeding, and,
therefore, it should be found that if Patricia Riggs had been
called to testify by Respondent, her testimony would have been
adverse to its case, International Automated Machines, Inc.,
285 NLRB 1122 (1987); that Heuschel’s testimony as to the
financial health of the Company and in regard to the lack of
business was not supported by documentary evidence; that
Heuschel did not notify the Union of the December 12, 2003
temporary layoff; that the Respondent never laid off all of its
production workers in the past despite being under financed for
several years; that there is a question whether a message was
actually left on Payne’s cell phone on December 12, 2003; that
since Heuschel secured Larry Riggs’ signature on the layoff
document on the morning of December 12, 2003, Hutson’s
telephone message was untimely in any event; that while
Heuschel admitted that he made the decision to convert the
layoff to an indefinite layoff on December 29, 2003, he failed
to notify the Union; that the Board has held that where the cen-
tral aim of a layoff is to discourage union activity or to retaliate
against employees because of the union activities of some, the
layoff will be found to be unlawful even though employees
who might have been neutral or even opposed to the union are
laid off with their counterparts, American Wire Products, 313
NLRB 989, 994 (1994); that the Board has held that the hiring
of new employees as replacements for those who were laid off,
constitutes patent evidence that Respondent’s stated reason for
the layoff is pretextual and was designed to conceal its unlaw-
ful motivation, Goldtex, Inc., 309 NLRB 934, 940 (1992); that
the Respondent’s animus against the Union and its adherents
was shown by Cash’s above-described threats and by the fact
that Heuschel threatened employees with loss of jobs; that
Hoekstra and Rabon testified that they were able to work on the
seats and navigational switches and Respondent’s retaining of
temporary employee Nelson and the hiring of another tempo-
rary employee after the December 12, 2003 layoff illustrates
the discriminatory nature of the layoff and reflects a prima facie
showing of discriminatory motive as to Respondent’s conduct;
that having a cash flow problem in the past had not been a rea-
son for a layoff, since Heuschel admitted that Respondent had
never had a layoff in the past, despite its financial condition;
that the decision to lay off the entire work force on such short
notice does not make sense in view of what the Respondent was
telling employees, namely that it believed that it had a sound
financial future; that the evidence fails to show a severe prob-
lem either in the availability of work or in regard to Respon-
dent’s cash flow, that would justify such a precipitous and far
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reaching layoff for this small bargaining unit; that an em-
ployer’s duty to avoid unilateral changes in wages, hours, and
working conditions attaches when the Union wins the election,
and if an employer makes material unilateral changes between
the election and certification, it acts at its peril when it does so
absent compelling economic considerations, Celotx Corp., 259
NLRB 1186 (1992); and that since the Respondent failed to
present any compelling economic consideration for its abrupt
layoff, Respondent acted at its peril and it should be made to
suffer the consequences of its conduct.

Respondent on brief argues that this case involves only an
individual owner’s decision to not make additional investments
in a business, to sell it if possible and, otherwise, to close it;
that the evidence shows that economic considerations including
declining sales, the necessity of additional capital for new con-
tracts, and the lack of a financial reserve compelled the deci-
sion; that even if the decision had been driven in whole or part
by anti-union animus, it would not have violated the Act; that
the General Counsel failed to establish a prima facie case be-
cause he was unable to show that the discontinuance of union
work was unaccompanied by a basic change in the nature of the
employer’s operation, Dubuque Packing Co., 303 NLRB 386
(1991); that a second failure of the General Counsel’s allega-
tions relates to the timing of the decision in that even if Re-
spondent would otherwise have had an obligation to bargain
over the layoff, the timing of the decision would have negated
that obligation; that in Consolidated Printers, 305 NLRB 1061,
1067 (1992), it was held that an employer has no obligation to
bargain with respect to its decision made before the union elec-
tion to work employees through the election and then imple-
ment a layoff because the decision was made prior to the time it
became obligated to bargain with the Union; that this principal
was reaffirmed in SGS Control Services, 334 NLRB 858
(2001); that “[a]t the December 8 meeting at the law office of
Dan Collins, Mrs. Riggs announced a decision to sell the Com-
pany, if possible, and, otherwise, to close it and she announced
a decision not to invest any more money in the Company [Tr.
138:21-24] . . . . At the December 8 meeting Mrs. Riggs also
announced a decision to lay off the employees [Ttr.135:23—
136:15] and directed that the layoff be done as soon as possible
[Ttr. 130:1-140:24);" that it is the Respondent’s position that
the December 29, 2003 notice was not a change of conditions
because the layoff status of the three involved employees only
became more clearly defined as indefinite, and certainly this
was not a significant change that would require bargaining; that
these three employees had originally been notified that the date
for a resumption of work, if any, was uncertain; that the ques-
tion of whether the message for Payne was actually received on
December 12, 2003, is largely irrelevant since he admitted
knowing about the layoffs shortly after he returned home on the
evening of December 12, 2003; and that the Union did not re-
quest effects bargaining until January 2004.

Was the Respondent obligated to bargain with the Union
over all of the layoffs? In my opinion it was. In Consolidated
Printers, supra, the Board, in footnote 2 at 1061 of its decision
indicated as follows:

°R. Br. 4.

In adopting the judge’s conclusion that the Respondent did
not violate Sec. 8(a)(5) when it laid off employees during the
week of the election, we do not interpret the decision as re-
quiring the General Counsel to establish the precise date the
Respondent made its decision to lay off the employees.
Rather, based on the facts presented, the judge reasonably
concluded that the decision was made prior to the time the
Respondent was obligated to bargain with the Union. We find
that the record supports that inference.

The administrative law judge in Consolidated Printers, supra,
at 1067 found as follows:

There is no doubt that an employer’s obligation under
Section 8(a)(5) of the Act to refrain from making unilat-
eral changes in working conditions commences at the time
of an apparent ballot victory for a labor organization rather
than at the time of its official certification. NLRB v. Car-
bonex Coal Co. 679 F.2d 200 (10[th] Cir. 1982); Law-
rence Textile Shrinking Co., 235 NLRB 1178 (1978). The
layoff of unit employees is clearly a mandatory subject of
bargaining. U.S. Gypsum Co., 94 NLRB 112, 114 (1951),
enfd. as modified on other grounds 206 F.2d 410 (5th Cir.
1953).

The timing of a decision to lay off a particular group of
employees at a particular time is critical to determining if
the employer was obligated to notify and bargain about the
decision or its effects. In Valley Iron Co., 224 NLRB 866
(1976), the Board adopted a decision of an administrative
law judge who found the employer violated Section
8(a)(5) and (1) of the Act when it laid off employees for a
few days commencing immediately after the close of bal-
loting in an election won by the union. The judge specifi-
cally found in that case that the decision to lay off the em-
ployees “was made at a time when the Union had the
demonstrated support of a preponderant majority of the
employees in the bargaining unit.” [Id. at 877.] .. ..

Turning to the instant case, | have found . . . that the
Respondent determined well before the election . . . to ef-
fect . . . layoffs . . .. The record does not isolate the par-
ticular date and time of Respondent’s specific determina-
tion of who would be laid off. On this record, given the
close timing of the end of the balloting and the announce-
ments of the layoffs to the employees as well as the burden
of proof the General Counsel bears on each aspect of his
prima facie case, it cannot be said that these decisions
were made at a time when Respondent was obligated to
bargain with the Union. Accordingly, | find that the lay-
offs initiated the week of the election were decided on by
Respondent before it was obligated to bargain with the
Union even though the employees were told of the layoffs
and even though the layoffs did not actually begin until af-
ter the election. There being no obligation by Respondent
to bargain respecting these layoffs, its failure to notify the
Union respecting them does not violate Section 8(a)(5)
and (1) of the Act.

The Board in SGS Control Services, supra, at 861 indi-
cated as follows;
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It is clear that an employer normally violates Section 8(a)(1)
and (5) of the Act by unilaterally implementing, without no-
tice to the union and affording the union an opportunity to
bargain, changes in the terms and conditions of employment
of its employees represented by the union. NLRB v. Katz, 369
U.S. 736 (1962).

However, as set forth in Consolidated Printers, 305
NLRB 1061, 1067, if, before becoming obligated to bar-
gain with the union, an employer makes a decision to im-
plement a change, it does not violate Section 8(a)(5) by its
later implementation of that change.

. ... Rather, the stipulated facts establish the key point
that the Respondent made its decision regarding overtime
before the election.?

2 In Consolidated Printers, supra, the judge found, and the
Board agreed, that the employer had ‘determined’ before a union
election to work employees thorough the election and then to im-
plement a layoff. Id. at 1067. In these circumstances, the Board
found that the employer had no obligation to bargain about the
post election layoffs.

% As set forth in Consolidated Printers, supra, it is not essen-
tial that the precise date of the decision be established. 305 NLRB
at 1061 fn. 2. The critical fact is whether the employer’s decision
predated the election.

In Starcraft, |1 do not believe that it has been shown that the
employer’s decision predated that election. Larry Riggs brought
the involved entity into existence. He nurtured it. He financed
it. He operated it. By all accounts his wife did not know about
its financing. And there was no showing that she had anything
to do with the operation of the Company. ALS is a neuromus-
clar, degenerative disease of the nerve cells that control muscu-
lar movement. It weakens a person’s lungs causing a shortness
of breath and eventual paralysis. But the person’s mind can be
as sharp as ever. Larry Riggs alone made the decision to have
the December 12, 2003 layoff. He was not at the December 1 or
8, 2003 meetings in Collins’ office. Patricia Riggs also was not
at the December 1, 2003 meeting in Collins’ office but she was
at the December 8, 2003 meeting. Both Business Attorney
Collins and Labor Attorney Hutson also attended this meeting,
along with Heuschel, Fiorito, and Cash. Attorney Collins testi-
fied that Patricia Riggs, who had power of attorney to act for
Larry Riggs, made the decision to sell the Company. Collins
also testified that while a layoff was discussed, he did not recall
a decision being made at this meeting to lay off employees.
While the other attorney present at the December 8, 2003 meet-
ing testified about his December 12, 2003 telephone message to
Payne, Hutson did not testify about what occurred at the De-
cember 8, 2003 meeting. So neither of the professionals, both
of whom were not in the room the entire time, corroborate
Heuschel’s testimony that Patricia Riggs announced a decision
to lay off employees as soon as they could after the election or
instructed management to lay off the employees. Heuschel is
not a credible witness. His above-described affidavit to the
Board, given closer to the events in question than his testimony
at the trial herein, indicates

Larry Riggs made the decision to conduct the December 12,
2003 layoff. The discussion of conducting a layoff was an on-

going discussion. | don’t recall a particular meeting where it
was decided to conduct the layoff. | have gone to Mr. Riggs’
house on several occasions where we discussed the status of
the Company. | don’t remember the exact date when it was
decided to conduct the layoff. We couldn’t say anything about
a layoff prior to the union vote on December 11, 2003 for fear
of an unfair labor practice violation. Riggs and I discussed the
layoff months ahead of time and Riggs signed the letter on
December 12, 2003, the day after the union vote.

As noted above, Cash testified that the subject of layoffs was
discussed by the management team with Patricia Riggs and
Collins, and with “the advice of her counsel, Mrs. Riggs had
instructed us that she did . . . . not want any more money bor-
rowed to put into the company and because of that . . . . Mrs.
Riggs instructed us to lay-off the staff and prepare the Com-
pany for closure or sale” (Tr. 282, 283). | have three problems
with Cash’s testimony. First | did not find him to be a credible
witness. Second, notwithstanding his assertion that Patricia
Riggs was acting on advice of counsel, her counsel did not
testify that he advised and Patricia Riggs decided on December
8, 2003, to have a layoff. Third, Cash testified that the decision
when to lay off the employees was made by Heuschel.
Heuschel does not corroborate this. Instead, Heuschel testified
that with respect to the December 12, 2003 layoff, Larry Riggs
decided when to lay off the employees. Fiorito testified that
there was a discussion of the need for a layoff at the December
8, 2003 meeting in Collins’ office and Patricia Riggs said that
she wanted to do layoffs. But Fiorito testified that Hutson said
at this meeting that if the layoff was performed before the vote,
it could be perceived as an unfair labor practice, and she did not
recall whether a decision was made at this meeting concerning
the date of the layoff; that she and the others made the recom-
mendation to lay everyone off; and that she had made this same
recommendation to Larry and Patricia Riggs on November 12
and 21, 2003. It appears that at the December 8, 2003 meeting
in Collins’ office there was a discussion again of laying em-
ployees off and Hutson pointed out that if there was one before
the election, it might be viewed as a threat. In my opinion, no
final decision was made at the December 8, 2003 meeting to
have a layoff of all the employees on December 12, 2003. In
my opinion, that was still Larry Riggs’ sole prerogative. While
Patricia Riggs was at the December 8, 2003 meeting, and ac-
cording to Collins’ testimony she had a power of attorney, such
power of attorney was not introduced at the trial herein. Conse-
quently, I do not know the extent of the power of attorney. | do
not know exactly what powers she had. | do not know if it is a
durable or nondurable power of attorney. | do not know if it
was to start immediately or was springing/contingent to start
after some event of incapacity. If the latter, | do not know how
the incapacity is defined, and if it indeed occurred sometime
before the December 8, 2003 meeting. While | am sure attorney
Collins, in accord with South Carolina law, had the power of
attorney notarized, witnessed by two individuals and recorded
with the Register of Deeds if the durable power of attorney was
to be valid after Larry Riggs incapacity, it is not clear on the
record that Patricia Riggs on December 8, 2003, had the author-
ity to decide to lay off Respondent’s employees. But Attorney
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Collins testified that to his knowledge Patricia Riggs did not
decide on the layoff on December 8, 2003. Patricia Riggs did
not testify and so her understanding of what happened at the
meeting in Collins’ office on December 8, 2003, is not a matter
of record. While counsel for the General Counsel requests an
adverse inference, the fact that she did not take the time to tes-
tify 11 days before her husband died after a prolonged illness is
understandable. It is clear from the evidence of record, how-
ever, that Larry Riggs told Heuschel what to write in the De-
cember 12, 2003 layoff notice, that Larry Riggs signed the
notice, that Heuschel did not act until he had the signed notice
from Larry Riggs, that Heuschel did not wait until the end of
the shift because Larry Riggs told him to act as soon as possi-
ble, and that Heuschel realized that Larry Riggs, and not
Patricia Riggs, made the decision to have the December 12,
2003 layoff. Larry Riggs was calling the shots. It was his
“baby” and he was still capable of deciding its fate, at least with
respect to its interaction with its employees regarding the Un-
ion. To still be struggling, in his condition with the disease he
was fighting, to try to resolve what was figuratively on his
plate, Larry Riggs had to be one tough gentleman who cared
about his business with a passion. | can understand how Larry
Riggs was upset with the outcome of the election. He and his
Company were hurting. From his point of view, his employees,
whom he believed he had treated fairly, chose a union over him
even though he made a personal plea to them. While the rea-
soning for what he did is obvious, it is not legally acceptable. In
my opinion it has not been shown that there was a decision or
determination on December 8, 2003, to have a layoff of all of
the Respondent’s employees on December 12, 2003. In my
opinion, the decision was made by Larry Riggs after the elec-
tion on December 11, 2003. Only then could he be sure that a
majority of the technicians chose the Union.° Larry Riggs’
decision was memorialized on the morning of December 12,
2003. The Respondent did not even attempt to contact the Un-
ion until after the decision was made. Accordingly, the Re-
spondent violated Section 8(a)(5) of the Act by not giving the
Union notice and an opportunity to bargain before the tempo-
rary layoff decision was made. Similarly, the Respondent vio-
lated Section 8(a)(5) of the Act by not giving the Union notice
and an opportunity to bargain before the December 29, 2003
permanent layoff decision was made.

Has the Respondent demonstrated that its conduct was an
economic necessity? | do not believe that Respondent has dem-
onstrated this to be the case. In my opinion, the Respondent
violated Section 8(a) (1) and (3) with the temporary and per-
manent layoffs. While, as indicated above, | believe that the
Company was hurting financially in December 2003, it had
been hurting financially for some time. Perhaps the condition
had worsened. But | do not believe that it has been shown that
it had worsened to the point that the action taken on December
12, 2003, was justified solely by the economics of the situation.
There was no lawful justification for laying off all the employ-

0 While a majority of technicians wore union hats on December 10,
2003, and this was witnessed by management, Larry Riggs could not be
completely sure that all of those wearing the Union hats would ulti-
mately check their secret ballot off for the Union.

ees, without prior warning to the Union, even before the end of
the involved shift, other than Larry Riggs’ dictate to do it as
soon as possible. On December 12, 2003, the Respondent had
production work to be done. Indeed, it missed deadlines on the
seats and had to recall employees well in advance of the speci-
fied recall date. Even then it had trouble meeting the production
demands with respect to the seats and had to call McMillan in
to do additional training. At the same time it did not recall per-
manent employee Hoekstra who was qualified to work on seats.
Hoekstra’s testimony on this point is credited. Heuschel is not a
credible witness. And the Respondent did not call the other
individuals named by Hoekstra who could attest to the fact that
he had the training notwithstanding the fact that his signed-off
training documentation was not in the file produced by the
Respondent at trial. The Respondent was still in business at the
time of the trial herein, months after the temporary and perma-
nent layoffs. Indeed shortly before the trial herein the Respon-
dent hired another temporary employee to work on navigational
switching units, work that Rabon could have performed. Rabon
had earlier turned down Respondent’s recall offer of a part-time
job. The Respondent, however, did not indicate that the naviga-
tional switching unit job was part time. Perhaps there may have
been an economic justification on or about December 12, 2003,
for the layoff of some employee(s). If the Respondent had
given the Union notice and an opportunity to bargain over a
layoff and the effects of a layoff, perhaps it could have been
determined that a layoff could have been somehow avoided or
if one was necessary, it could have been limited. Instead, the
Respondent acted at its peril. Instead, the Respondent, without
any prior warning to the Union, laid off all the employees be-
fore their shift even ended on December 12, 2003. Larry Riggs
reacted to the employees’ choice. More to the point, Larry
Riggs retaliated because his employees chose the Union over
him. The temporary and permanent layoffs violated Section
8(a)(1) and (3) of the Act.

CONCLUSIONS OF LAW

1. The Respondent is an employer engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the Act.

2. The Union is a labor organization within the meaning of
Section 2(5) of the Act.

3. By engaging in the following conduct Respondent com-
mitted unfair labor practices contrary to the provisions of Sec-
tion 8(a)(1) of the Act.

(a) Interrogating an employee about his union activities.

(b) Threatening employees by informing them that the Em-
ployer’s lease would be terminated if the employees selected
the Union as their collective-bargaining representative.

(c) Threatening employees with loss of business if the em-
ployees selected the Union as their collective-bargaining repre-
sentative.

(d) Threatening employees with job loss if the employees se-
lected the Union as their collective-bargaining representative.

4. By engaging in the following conduct Respondent com-
mitted unfair labor practices contrary to the provisions of Sec-
tion 8(a)(1) and (3) of the Act.
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(a) Temporarily laying off ElImo Blackman, Trey Elzy, Al-
bert Kamradt, Gary Lyles, Clarence Parks, John Rabon, An-
thony Raper, and Eric Hoekstra on December 12, 2003.

(b) Permanently laying off EImo Blackman, John Rabon, and
Eric Hoekstra on December 29, 2003, and thereafter failing and
refusing to reinstate them.

5. By engaging in the following conduct Respondent com-
mitted unfair labor practices contrary to the provisions of Sec-
tion 8(a)(1) and (5) of the Act.

(a) Temporarily laying off ElImo Blackman, Trey Elzy, Al-
bert Kamradt, Gary Lyles, Clarence Parks, John Rabon, An-
thony Raper, and Eric Hoekstra on December 12, 2003, without
prior notification to or consultation with the Union.

(b) Permanently laying off EImo Blackman, John Rabon, and
Eric Hoekstra on December 29, 2003, without prior notification
to or consultation with the Union, and thereafter failing and
refusing to reinstate them.

6. The following employees of Respondent constitute a unit
appropriate for the purpose of collective bargaining within the
meaning of Section 9(b) of the Act:

All full-time and regular part-time technicians employed by
Respondent at its Greenville, South Carolina, facility, exclud-
ing all other employees, office clerical employees and profes-
sional employees, guards and supervisors as defined in the
Act.

7. At all times since December 11, 2003, and continuing to
date, the Union has been the representative for the purpose of
collective bargaining of the employees in the unit described
above, and by virtue of Section 9(a) of the Act, has been, and is
now, the exclusive representative of the employees in the unit
for the purpose of collective bargaining with respect to rates of
pay, wages, hours of employment, and other terms and condi-
tions of employment.

8. The above-described labor practices affect commerce
within the contemplation of Section 2(6) and (7) of the Act.

9. Respondent has not committed any other unfair labor
practices alleged in the complaint.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, I find that it must be ordered to cease and
desist and to take certain affirmative action designed to effectu-
ate the policies of the Act.

The Respondent having discriminatorily laid off the above-
described employees, it must offer recall to ElImo Blackman,
John Rabon, and Eric Hoekstra to their former jobs of if those
jobs no longer exist, to substantially equivalent positions, and
make all of the temporarily and permanently laid off employees
whole for any loss of earnings and other benefits, computed on
a quarterly basis from date of their layoff to date of a proper
offer of recall, less any net interim earnings, as prescribed in
F. W. Woolworth Co., 90 NLRB 289 (1950), plus interest as
computed in New Horizons for the Retarded, 283 NLRB 1173
(1987).

On these findings of fact and conclusions of law and on the
entire record, | issue the following recommended**

ORDER

The Respondent, Starcraft Aerospace, Inc., of Greenville,
South Carolina, its officers, agents, successors, and assigns,
shall

1. Cease and desist from

(a) Interrogating employees about their union activities.

(b) Threatening employees by informing them that the Em-
ployer’s lease would be terminated if the employees selected
the Union as their collective-bargaining representative.

(c) Threatening employees with loss of business if the em-
ployees selected the Union as their collective-bargaining repre-
sentative.

(d) Threatening employees with job loss if the employees se-
lected the Union as their collective-bargaining representative.

(e) Temporarily laying off EImo Blackman, Trey Elzy, Al-
bert Kamradt, Gary Lyles, Clarence Parks, John Rabon, An-
thony Raper, and Eric Hoekstra on December 12, 2003, be-
cause they joined, supported, or assisted the Union, and en-
gaged in concerted activities for the purpose of collective bar-
gaining or other mutual aid or protection, and in order to dis-
courage employees from engaging in such activities or other
concerted activities for the purpose of collective bargaining or
other mutual aid or protection.

(f) Permanently laying off EImo Blackman, John Rabon, and
Eric Hoekstra on December 29, 2003, and thereafter failing and
refusing to reinstate them because they joined, supported, or
assisted the Union, and engaged in concerted activities for the
purpose of collective bargaining or other mutual aid or protec-
tion, and in order to discourage employees from engaging in
such activities or other concerted activities for the purpose of
collective bargaining or other mutual aid or protection.

(9) Temporarily laying off ElImo Blackman, Trey Elzy, Al-
bert Kamradt, Gary Lyles, Clarence Parks, John Rabon, An-
thony Raper, and Eric Hoekstra on December 12, 2003, without
prior notification to or consultation with the Union.

(h) Permanently laying off EImo Blackman, John Rabon, and
Eric Hoekstra on December 29, 2003, without prior notification
to or consultation with the Union, and thereafter failing and
refusing to reinstate them.

(i) In any like or related manner interfering with, restraining,
or coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

() On request, bargain with the Union as the exclusive rep-
resentative of the employees in the following appropriate unit
concerning terms and conditions of employment and, if an un-
derstanding is reached, embody the understanding in a signed
agreement:

" If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all purposes.
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All full-time and regular part-time technicians employed by
Respondent at its Greenville, South Carolina, facility, exclud-
ing all other employees, office clerical employees and profes-
sional employees, guards and supervisors as defined in the
Act.

(b) Within 14 days from the date of the Board’s Order, offer
Elmo Blackman, John Rabon, and Eric Hoekstra recall to their
former jobs or, if those jobs no longer exist, to substantially
equivalent positions, without prejudice to their seniority or any
other rights or privileges previously enjoyed.

(c) Make Elmo Blackman, Trey Elzy, Albert Kamradt, Gary
Lyles, Clarence Parks, John Rabon, Anthony Raper, and Eric
Hoekstra whole for any loss of earnings and other benefits suf-
fered as a result of the discrimination against them, in the man-
ner set forth in the remedy section of the decision.

(d) Within 14 days from the date of the Board’s Order, re-
move from its files any reference to the unlawful layoffs and
within 3 days thereafter notify the employees in writing that
this has been done and that the layoffs will not be used against
them in any way.

(e) Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause
shown, provide at a reasonable place designated by the Board
or its agents, all payroll records, social security payment re-
cords, timecards, personnel records and reports, and all other
records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of back pay
due under the terms of this Order.

(f) Within 14 days after service by the Region, post at its fa-
cility in Greenville, South Carolina copies of the attached no-
tice marked “Appendix.”** Copies of the Notice, on forms pro-
vided by the Regional Director for Region 11, after being
signed by the Respondent’s authorized representative, shall be
posted by the Respondent and maintained for 60 consecutive
days in conspicuous places including all places where Notices
to employees are customarily posted. Reasonable steps shall be
taken by the Respondent to ensure that the Notices are not al-
tered, defaced, or covered by any other material. In the event
that, during the pendency of these proceedings, the Respondent
has gone out of business or closed the facility involved in these
proceedings, the Respondent shall duplicate and mail, at its
own expense, a copy of the Notice to all current employees and
former employees employed by the Respondent at any time
since November 2003.

(g) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed inso-
far as it alleges violations of the Act not specifically found.

Dated, Washington, D.C. July 7, 2004

12 1f this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

APPENDIX

NoTIce To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT interrogate you about your union activities.

WE wiLL NOT threaten you by telling you that our lease
would be terminated if you select International Association of
Machinists and Aerospace Workers, AFL-CIO as your collec-
tive-bargaining representative.

WE wiLL NOT threaten you with loss of business if you select
International Association of Machinists and Aerospace Work-
ers, AFL—CIO as your collective-bargaining representative.

WE wiLL NOT threaten you with job loss if you select Interna-
tional Association of Machinists and Aerospace Workers,
AFL-CIO as your collective-bargaining representative.

WE wiLL NoT temporarily or permanently lay you off be-
cause you join, support, or assist International Association of
Machinists and Aerospace Workers, AFL-CIO, and engage in
concerted activities for the purpose of collective bargaining or
other mutual aid or protection, and in order to discourage you
from engaging in such activities or other concerted activities for
the purpose of collective bargaining or other mutual aid or pro-
tection.

WE wiLL NOT temporarily or permanently lay you off without
prior notification to or consultation with the Union.

WE wiLL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights guaranteed
you by Section 7 of the Act.

WE wiLL, on request, bargain with the Union and put in writ-
ing and sign any agreement reached on terms and conditions of
employment for our employees in the bargaining unit:

All full-time and regular part-time technicians employed by
Respondent at its Greenville, South Carolina, facility, exclud-
ing all other employees, office clerical employees and profes-
sional employees, guards and supervisors as defined in the
Act.

WE wiLL within 14 days from the date of the Board’s Order,
offer recall to EImo Blackman, John Rabon, and Eric Hoekstra
to their former jobs or, if those jobs no longer exist, to substan-
tially equivalent positions, without prejudice to their seniority
or any other rights or privileges previously enjoyed.
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WE wiLL make Elmo Blackman, Trey Elzy, Albert Kamradt,
Gary Lyles, Clarence Parks, John Rabon, Anthony Raper, and
Eric Hoekstra whole for any loss of earnings and other benefits
resulting from their layoffs, less any interim earnings, plus
interest.

WE wiLL within 14 days from the date of the Board’s Order,
remove from our files any reference to the unlawful layoffs and

WE WILL, within 3 days thereafter notify the employees in writ-
ing that this has been done and that the layoffs will not be used
against them in any way.

STARCRAFT AEROSPACE, INC.



